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11  Geo.  IV. 


APPEAL, 

FROM    THE   COURT   OF   CHANCERY,   ENGLAND.  June2S,SI^ 

July  9thy 


AiifiCABLE  Society  for  a  ^^^^^'^^^^\JJfJ^plhf^tg        ' — ^^ 
Assurance  Office         -        -        -J  *     LU«  insurance 

Policy  avoidfld 
BoLLAND  AND   OTHERS,   ASSIGNEES   OfI  ©^.....^^^^^^      by  execodon 
FAUNTUiROT  -  -  .  .)^^«P««fe"'^.  ofW^  for 

H.  F.  assures  his  life  in  January  1815,  and  pays  premiums 
regularly  till  1824.  In  June  1815,  H.  F.  commits  a  felony, 
of  which  he  is  convicted  in  October,  and  for  which  he  is 
executed  in  November,  1824.  Bill  filed  in  J825  by  the 
representatives  of  H.  P.,  claiming  under  him  and  in  his 
rights  for  payment  of  the  sum  alleged  to  be  due  on  the 
insurance,  and  decree  by  M.  R.  in  favour  of  the  representa- 
tives; but  the  judgment  reversed  by  the  Lords,  on  the 
ground  that  by  the  general  policy  of  the  law  the  insurance 
became  void,  as  to  those  claiming  under  and  in  right  of 
H.  P.,  in  consequence  of  the  death's  being  occasioned  by 
his  own  criminal  act. 

In  Hilary  term  1825  the  Respondents  filed  their  bill  Sfl^Sna?,^^ 
of  complaint  in  the  high  Court  of  Chancery  against  ^«™  »®^5. 

VOL,  If .  B 


1830. 


CASES  IN  THE  HOUSE  OF  LORDS 

James  Cathrow   Disney   and   Ann  Nelson  his  wife, 

Amicable     Sir   Everard   Home,   bart.,   Joseph   Birch,   Jedediah 

Society      Kerj^^  ^nd  the  Appellants,    i^ting  (aipoongst   other 

BoLLAND     things')  that  in  and  for  many  years  previous  to  Sep- 

tember  1819,  Henry  rauntleroy,  late  of  Berner-street, 

in  the  county  of  Middlesex,  esquire,  deceased,  carried 

on  the  trade  and  business  of  a  banker  in  Berner-street 

aforesaid,  in  partnership  with  William  Marsh,  Josias 

Henry  Stracey  and  George  Edward  Graiham,  under 

the  style  and  firm  of  Marsh,  Stracey,  Fauntleroy  and 

Graham. 

Policy  on  the       That  in  the  month  of  January  1815  the  said  Henry 

Fauntleroy/     Fauntleroy  effected  an  insurance  upon  his  life  with  the 

j^'^r  ^^K  'A.ppellants,  the  incorporated  Society  for  the  insurance 

of  lives,  called  "  The  Amicable  Society  for  a  Perpe- 
**  tual  Assurance  Office,"  which  policy  bears  date  the 
11th  of  January  lSl5,  whereby,  after  reciting  that  the 
said  Henry  Fauntleroy  had  paid  to  the  said  society 
'■  the  sum  of  25  /.,  by  way  of  premium  on  his  admission^ 
and  the  further  sum  of  128/.  15  s.,  as  the  first  yearly 
payment  of  the  said,  annual  sui©  of  128/.  15  iS.,  which 
the  said  Henry  Fauntleroy  had  agreed  to  pay  yearly  to 
the  said  Society,  according  to  the  provisions  of  the 
bye-laws  of  the  said  Society,  it  was  witnessed,  that  in 
consideration  of  the  premises  the  said  Henry  Fauntle- 
roy was  thereby  admitted  a  member  of  the  said  Society 
on  Nos.  6,025,  6,026,  6,027,  6,028,  6,029,  6,030, 
6,031,  6,032,  6,033,  6,034,  6,035,  6,036,  6,037* 
6,038,  6,039,  6,040,  6,041,  60,42,  6,043,  6,044, 
€,045,  6,046,  6,047,  6,048,  6,049;  and  the  said 
Society  did  thereby  oblige  themselves  and  their  suc- 
cessors to  pay  to  the  executors,  fidministrators  or 
assigns  of  the  said  Henry  Fauntleroy,  such  a  propor- 
tion or  share  of  the  joint  stock  and  fund  of  the  said 
Society  as  should  become  due  upon  the  death  of  the^ 


ON  APPEALS  AND  WRITS  OF  ERROR.  8 

Wd  Henry  Fauntleroy,  according  to  the'  chalrters  and        issa 
bye-latvs  of  the  said  Sbciety.  ^"^^^    '. 

That  such  policy  of  assurance  was  duly  signed  by      Society 
the  directors,  and  was  sealed  with  the  seal  of  the  said     BotLAirii 
Society ;  and  the  said  Henry  Fauntleroy,  from  the  time    ^^  others, 
of  the  making  of  such  policy  of  assurance  until  the 
time  of  bis  death,  regularly  paid  the  premiums  as  they 
became  due  upon  the  said  policy  of  assurance,  and  that 
such  policy  of  assurance  was,  at  the  time  of  his  death, 
a  valid  and  subsisting  policy  of  assurance;  and  that 
there  was  then  due  and  payable  thereon  or  in  respect 
thereof,  according  to  the  charters  and  bye-laws  of  the 
said  Amicable  Society,  a  large  sum  of  money,  amount- 
ing to  6,000  L  and  upwards. 

That  the  said  Henry  Fauntleroy,  being  so  possessed  A&signmentof 
of  and  entitled  to  the  said  policy  of  assurance,  some  lodi  Sept. 
time  in  the  month  of  January  1820  executed  an  inden-  *®*^* 
ture,  which  was  made  to  bear  date  the  10th  day  of 
September  1819>  and  which  was  made  and  executed 
by  and  between  the  said  Henry  Fauntleroy,  of  the  one 
part,  and  Sir  Eyerard  Home,  bart.  and  Joseph  Birch; 
esq.  of  the  other  part,  whereby,  after  reciting  the  said 
policy  of  assurance,  and  that  the  said  Henry  Fauntle- 
roy had  agreed  with  the  said  Sir  Everard  Home  and 
Joseph  Birch. to  assign  all  the  right,  title  and  interest 
of  him  the  said  Henry  Fauntleroy,  of,  in  and  to  the 
said  policy,  and  of  the  money  secured  thereby  and  to 
become  due  thereon  upon  the  death  of  the  said  Henry 
Fauntleroy,  it  was  witnessed,  that  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  5  s.  to  the  said 
Henry  Fauntleroy  paid  by  each  of  them  the  said 
Sir  Everard  Home  and  Joseph  Birch,  he,  the  said 
Heniy  Fauntleroy,  bargained,  sold,  awgned,  trans^ 
ferred  and  set  over  all  that  the  said  policy  of  assurance, 
and  all  sum  and  sums  of  money  secured  thereby  or  to 
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1830.       become  due  thereon,  and  all  the  estate  and  interest  of 
Amicable     ^'"^  the  Said  Henry  Fauntleroy,  his  executors,  adminis- 
Society      tratoFS  OF  assigns,  to  have,  receive,  take,  keep,  possess 
BoLLAMD      and  enjoy  the  said  policy,  sum  and  sums  of  money  and 
and  others]    premises,  unto  the  said  Sir  Everard  Home  and  Joseph 
Birchy   their   executors,    administrators   and  assigns, 
thenceforth  as  to  and  for  their  own   proper   estate, 
goods,  chattels,  monies  and  effects. 
Declaration  of      That  the  said  Sir  Everard  Home  and  Joseph  Birch, 
igth'sept.  . .  at  or  about  the  same  time,  executed  a  declaration  of 
*®*9-  trust,  which  was  made  to  bear  date  the  19th  of  Sep- 

tember 1819,  and  they  thereby  declared  that  the  before 
written  assignment  was  made  to  them  in  trust  for  the 
benefit  of  Ann  Nelson  Macnamara,  otherwise  Cathrow, 
commonly  called  Cathrow,  whose  maiden  name  was  Ann 
Nelson  Peele,  and  that  they  would  stand  possessed 
of  the  said  policy,  and  all  benefit  and  advantage  to 
arise  therefrom,  in  trust,  for  the  sole  and  separate  use 
and  benefit  of  the  said  Ann  Nelson  Macnamara,  other- 
wise Cathrow,  for  her  own  sole  and  separate  use  and 
benefit,  notwithstanding  her  coverture  with  her  present 
or  any  future  husband,  and  free  from  his  and  their 
debts,  control  and  engagements;  and  that  the  receipt 
and  receipts  of  the  said  Ann  Nelson  Macnamara, 
otherwise  Cathrow,  should  be  a  good  and  sufficient 
discharge  for  any  money  arising  therefrom,  and  that 
the  said  policy,  and  all  benefit  and  advantage  to  arise 
therefrom,  should  be  at  the  absolute  disposal  of  the 
said  Ann  Nelson  Macnamara,  otherwise  Cathrow,  by 
deed,  will,  or  in  any  other  manner  she  should  think 
fit ;  and  the  said  Henry  Fauntleroy  thereby  covenanted 
with  the  said  Sir  Everard  Home  and  Joseph  Birch 
that  he  would  pay  the  said  annual  sum  of  128  /.  15  s.^ 
according  to  the  terms  of  the  said  policy. 

That  the  said  Henry  Fauntleroy,  at  or  about  the 
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same  time,  signed  a  memorandum,  which  was  in  the       i850. 
words  and  figures  following :  "  Memdum.  This  assign-    ^^jjlj^^g 
**  ment  was  given  to  Sir  Everard  Home  and  Joseph     Societt 
**  Birch,  in  trust,  to  pay  Ann  Nelson  Gathrow  the     Bollavd 
**  proceeds  upon  my  decease.     Signed,  H.  Fauntleroy,   ""^  others* 
^*  Bemer-street,  September  10th,  1819*" 

That  the  person  in  the  said  instrument  described  as 
Ann  Nelson  Macnamara,  otherwise  Cathrow,  com- 
monly called  Cathrow,  whose  maiden  name  was  Ann 
Nelson  Peele,  was,  at  the  time  of  the  execution  of 
such  instrument,  the  wife  of  the  defendant  James 
Cathrow  Disney. 

That  the  said  Henry  Fauntleroy  never  received,  or 
agreed  or  intended  to  receive,  any  valuable  conside- 
ration for  such  assignment  of  the  said  policy  of  assu- 
rance, but  such  assignment  was  purely  voluntary  on 
his  part,  and  it  was  intended  by  him,  either  that  the 
said  policy  of  assurance  so  assigned  should  be  held  in 
trust  for  himself  and  as  he  should  direct,  or  that  the 
same  should  be  held  for  the  benefit  of  the  said  Ann 
Nelson  Cathrowj  as  a  present  and  voluntary  assign- 
ment from  him  the  said  Henry  Fauntleroy. 

That  on  the  l6th  of  September  1824  a  commission 
of  bankrupt,  under  the  great  seal  of  Great  Britain, 
was   awarded  and   issued  against  the  said  William 
Marshy  Josias  Henry   Stracey  and  George  Edward 
Graham,    under   which  they  were  duly  found  and 
declared  to  be  bankrupts,  and  the  Respondents  were 
duly  chosen  assignees  of  their  estate  and  effects,  and 
the  usual  bargain,  sale  and  assignment  thereof,  were 
duly  made  to  them  accordingly;  and  on  the  29th  of  ^«?nM«Moo ©^ 
October  1824  a  commission  of  bankrupt,  under  the  aeainst^Henry 
great  seal  of  Great  Britain,   was  duly  awarded  and  ^^^^' 
issued  against  the  said  Henry  Fauntleroy,  under  which  Oct.  1824. 
he  was  duly  found  and  declared  to  be  bankrupt,  and 

B  3 


#  CASES  IN  THE  HOUSE  OF  LORDS 

1850*       ^1  Ac  estate  and  effects  of  the  said  Henry  Fauntleroy 

^''^''    '     bad  beeome  dnly  Tested  in  the  Respondents,  as  bis 

assignees  under  such  commission. 

iitmyFtMt'       That  the  said  Henry  Fauntleroy  departed  this  life  on 

^Vov.       the  SOth  day  of  November  18S4r,  and  that  the  monies 

'^^'  aecnred  by  the  said  policy  of  assurance  thereby  became 

payable. 
k^i^LaL^      Therefore  the  Respondents  by  their  bill  (amongst 
bfU.  other  things)  prayed,  that  the  aforesaid  assignment  of 

the  said  policy  of  assurance  might  be  declared  to  have 
been  void,  or  might  be  set  aside,  and  that  the  Respon- 
dents  miorht  be  declared  to  be  entitled  to  the  said 
policy  of  assurance  and  the  money  then  payable  there- 
on, and  that  it  might  be  ascertained  what  was  then  pay- 
able upon  the  said  policy  of  assurance,  and  that  the 
Appellants  might  be  decreed  to  pay  what  was  so  due 
to  the  Respondents,  and  that  the  said  James  Cathrow 
Disney  and  Ann  Nelson  his  wife,  and  the  said  Sir 
Everard  Home  and  Joseph  Birch,  might  be  decreed,  if 
necessary,  to  assign  the  said  policy  to  the  Respondents, 
and  to  deliver  up  the  same  to  them,  and  to  do  all 
necessary  acts  to  enable  the  said  Respondents  to  receive 
what  was  then  due  thereon. 
Answer  of  the  That  on  the  13th  of  May  1825  the  Appellants  put 
filSf%"lliMay  in  their  answer  to  the  said  bill  of  the  Respondents,  and 
^^^'  thereby  (amongst  other  things)  admitted  that  the  said 

Henry  Fauntleroy  effected  the  insurance  on  his  life  at 
the  time  and  in  the  manner  set  forth  in  the  Respondents* 
bill,  and  the  payment  of  the  premiums  due  thereon  up 
to  and  until  the  11th  day  of  January  1824,  and  that  the 
said  policy  was  a  valid  and  subsisting  policy  up  to  the 
30th  day  of  October  1824,  or  up  to  the  23d  day  of 
the  said  month  of  October,  being  the  first  day  of  the 
session  at  which  the  said  Henry  Fauntleroy  was  tried 
and  convicted  as  thereinafter  mentioned. 
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That  in  case  the  said  policy  of  assurance  was  a  valid       1830. 
and  subsisting  policy  at  the  time  of  the  death  of  the    j^TI^ 
said  Henry  Fauntleroy,  there  was  then  due  thereoot     Sqciett 
according  to  the  charters  and  bye-laws  of  the  said     bollan» 
Amicable  Society,  a  Isurge  sum  of  money ;  but  for  the   *^  o^^«, 
reasons  therein  stated  they  could  ilot  set  forth  what 
sum,  if  any,  was  or  would  be  due  upon  or  in  respect  of 
the  said  policy  of  assurance,  until  aftier  the  5th  day 
of  July  then  next,  save  and  ^cept  that  they  believed 
that  the  same  would  amount  to  6,000/.  or  thereabouts.^ 

That  the  Appellants  by  their  said  answer  also  ad^ 
jnitted  that  they  had  heard  and  believed  that  the  said 
Henry  Fauntleroy  executed  the  indenture  of  the  date  Of 
the  10th  of  September  1819»  as  stated  in  the  Respon^- 
dents'  bill,  and  that  the  same  was  to  the  purport  and 
effect  in  the  said  bill  stated;  and  that  the  said  Sir 
Everard  Home  and  Joseph  Birch  executed  the  decia- 
ratk)n  of  trust  of  the  19th  of  September  1819>  at  the 
time  and  to  the  purport  or  effect  as  in  the  said  bill 
stated  y  and  that  the  said  Henry  Fauntleroy  at  or  about 
the  same  time  signed  a  memorandum  of  the  purport  or 
effect  in  the  said  bill  mentioned.  That  on  the  15th  of - 
September  1824  a  commission  of  bankrupt  was  awarded 
and  issued  against  the  said  William  Marsh,  Josias 
Henry  Stracey  and  George  Edward  Graham,  under 
which  they  were  duly  found  and  declared  bankrupts; 
and  that  the  Respondents  were  duly  chosen  assignees 
of  their  estate  and  effects,  and  the  usual  bargain^  sale 
and  assignment  thereof  were  duly  made  to  them  accord* 
ingly.  That  on  the  29th  of  October  1824  a  commis- 
sion of  bankrupt  was  awarded  and  issued  against  the 
said  Henry  Fauntleroy,  and  that  he  was  found  and  de* 
clared  to  be  a  bankrupt,  and  that  all  the  estate  and 
effects  of  the  said  Henry  Fauntleroy  had  become  or 
were  intended  to  be  vested  in  the  Respondents  as  his 
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1830*  assignees  under  such  commission;  but  whether  the 
[micablb  ^^  commission  against  the  said'  Henry  Fauntleroy 
SociBTT  was  or  was  not  duly  awarded  and  issued  against  him, 
SoLLAKD  or  whether  he  was  or  was  not  duly  found  and  declared 
nd  others,  fo  be  a  bankrupt,  or  whether  or  not  all  the  estate  and 
eflfects  of  the  said  Henry  Fauntleroy  had  or  had  not 
become  duly  vested  in  the  Respondents  as  his  assignees 
under  the  said  commission,  the  Appellants  said  they 
were  unable  to  set  forth  as  to  their  knowledge,  infor- 
mation or  belief,  and  left  the  Respondents  to  such  proofs 
thereof  as  they  could  produce.  The  Appellants  also 
by  their  said  answer  said  they  believed  that  the  said 
Henry  Fauntleroy  departed  this  life  at  or  about  the 
time  in  the  Respondents'  bill  mentioned;  but  they 
said  they  were  advised,  for  the  reasons  thereinafter 
mentioned,  that  the  money  secured  by  the  said  policy 
of  assurance  did  not  thereby  become  payable,  and  that 
the  Respondents  were  not,  as  assignees  of  the  said 
Henry  Fauntleroy,  entitled  to  the  said  policy  of 
assurance,  and  to  the  money  then  or  which  might 
become  payable  thereon, 
tten  patent      The  Appellants  also  by  their  said  answer  said  that 

orporar' — 
lAppel 
ts,  dat 
;h  July 

yj.  Westminster  the  25th  day  of  July  in  the  fifth  year  of 

.the  reign  of  queen  Anne,  and  in  the  year  of  our  Lord 
1707,  whereby  the  Queen  granted  that  William,  then 
Lord  Bishop  of  Oxford,  and  the  other  persons  therein 
named,  and  all  and  every  other  person  and  persons  who 
should  be  admitted  to  be  a  subscriber  and  subscribers 
according  to  the  directions  thereinafter  contained,  not 
exceeding  2,000  persons  in  the  whole,  should  be  and 
be  called  one  body  corporate  and  politic  in  deed  and 
in  name,  by  the  name  of  **  The  Amicable  Society  for 
^'  a  Perpetual  Aissurance  Office ;"  and  the  Queen  also 


uJ^i-"^    the  said  Society  was  first  incorporated  by  letters  patent 
hJuW^     under  the  great  seal  of  England,   bearing  date  at 
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Society 
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and  otbert. 


granted,  amongst  other  things,  that  all  and  every  other  ia50. 
person  or  persons  who  thereafter  should  be  admitted 
members  of  the  said  Amicable  Society  according  to 
the  powers  and  authorities  thereby  granted,  should  be 
and  be  esteemed  members  of  the  same  corporation 
thereby  constituted  ;  and  that  after  the  fifth  year,  to  be 
computed  from  the  25th  of  March  I707,  10,000/.  of 
lawful  English  money,  and  so  much  more  as  should 
be  agreed  on  by  a  majority  of  the  members  of  the  said 
Amicable  Society  for  the  time  being,  assembled  in 
a  general  court,  should  be  annually  paid  and  equally 
divided  to  and  amongst  such  nominee  or  nominees  of 
the  member  and  members  of  the  said  Amicable  Society, 
their  respective  executors,  administrators  or  assigns^ 
.who  should  die  in  every  year  then  next  ensuing,  and 
that  the  remainder  of  the  monies  which  should  be  con* 
tributed  and  paid  as  therein  mentioned,  together  with 
such  interest,  increase  or  improvements  as  should  arise, 
accrue  or  be  made  thereof  or  thereby,  or  should  arise 
or  be  received  for  annuities  to  be  granted  by  the  said 
Amicable  Society  to  their  own  members  only,  should 
be  reserved  and  improved  by  the  said  Amicable  Society 
for  a  perpetual  Assurance  Office,  for  the  sole  use  and 
benefit  of  all  and  every  the  members  of  the  same  corpo^ 
ration^  according  to  their  respective  interests  therein. 

That  by  other  letters  patent  under  the  great  seal  of  ^^J^'V*^®^ 
Great  Britain,  bearing  date  at  Westminster  tHe  SOth  lants,  dated 
day  of  October,  in  the  forty-eighth  year  of  the  reign  ^.^^^ 
of  king  George  the  third,  and  in  the  year  of  our  Lord 
1807)  after  partly  reciting  or  taking  notice  of  the  said 
first-mentioned  letters  patent  and  two  subsequent  char- 
tiers  granted  to  the  said  Society,  it  was,  amongst  other 
things,  granted  and  ordained,  that  if  any  other  person 
who  thereafter  should  be  admitted  a  member  of  the 
said  Society,  or  should  be  a  contributor  thereto,  should 
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male  or  sigb,  or  cause  or  willingly  or  wittingly  permit 
to  be  made  and  signed,  any  false  or  fraudulent  repre* 
sentation  or  declaration,  in  order  to  become  a  member 
thereof  or  contributor  thereto,  or  should  refuse  of 
neglect  to  pay  his  or  her  contribution  according  to  the 
bye-laws,  rules  and  orders  made  or  to  be  made  in  thd 
general  courts  of  the  said  Society,  or  should  break  any 
of  the  conditions  which  in  his  or  her  policy  should  be 
specified,  every  such  person,  and  his  or  her  executors, 
administrators  or  assigns,  should  be  absolutely  excluded 
from  the  said  Society,  and  from  all  benefit  under  such 
policy ;  and  it  was  also  granted,  directed  and  appointed 
that  seven-eighth  parts  of  the  annual  contributions  ail 
should  become  due  in  every  year,  and  should  be 
actually  paid  by  or  on  account  of  all  and  every  person 
and  persons  who  should  thereafter  become  a  member 
or  members  of  the  said  Society,  should  be  equally 
divided  amongst  and  duly  paid  to  all  and  every  the 
nominee  and  nominees  of  all  and  every  member  and 
members  of  the  said  Society  who  should  die  in  every 
year,  their  respective  executors,  administrators  or  as- 
signs, together  with  such  part  of  the  annual  contribu- 
tions of  all  and  every  member  and  members  of  the  said 
Society,  admitted  under  and  by  virtue  of  the  said  several 
therein  in  part  recited  charters,  or  any  or  either  of  them, 
and  so  much  more  as  should  be  agreed  upon  by  the 
members  of  the  said  Society  for  the  time  being,  or  the 
major  part  of  them,  as  should  be  present  in  general 
courts  to  be  from  time  to  time  assembled,  and  as  was 
jiirected  by  the  same  charters,  according  to  the  original 
plan  of  the  said  Society ;  and  that  the  remaining  eighth 
part  of  the  monies  which  should  be  so  contributed  and 
paid,  together  with  such  interest,  increase  and  improve- 
ments, as  should  accrue  or  be  made  thereof,  or  be 
received  or  retained  for  annuities  to  be  granted  by  the 
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said  Society,  and  all  other  monieis  which  ishoiild  b^       isso. 
received  by  or  on  account  of  the  said  Society,  should    a„j^][^r 
be  reserved  and  improved  by  the  said  Society,  for  th^      Society 
sole  use  and  benefit  of  all  and  every  the  members  of     Bollano 
the  same  corporation,  according  to  their  several  inte-    *"^  othtnl 
rests  therein. 

That  by  certain  other  letters  patent  under  the  great  Letters  patent 
seal  of  Great  Britain,  bearing  date  at  Westminster  the  ^'ig^datS  " 
12th  day  of  February,  in  the  fourth  year  of  the  reign  of  *J^  *'®^- 
his  present  Majesty  king  George  the  fourth,  and  in 
the  year  of  our  Lord  1823,  after  reciting  in  part  or 
taking  notice  of  the  former  charters  granted  to  the  said 
Society,  it  was  amongst  other  things  granted,  declared, 
ordained  and  appointed,  that  for  the  purpose  of  the 
calculation  thereinafter  mentioned,  the  seven  eighth 
parts  by  the  said  letters  patent  of  the  30th  day  of 
October,  in  the  forty-eighth  year  of  the  last  reign,   ■ 
directed  to  be  taken  of  and  from  the  annual  contri- 
butions of  the  persons  thereafter  becoming  members  of 
the  said  Society,  and  also  the  sum  of  5 1,  sterling  for 
or  in  respect  of  every  share  granted  by  the  said  So- 
ciety, previous  to  the  date  of  the  said  last-mentioned 
letters  patent,  which  then  was  and  should  from  time  to 
time  be  subsisting,  should  from  thenceforth  continue 
to  be  taken  as  theretofore  had  been  used,  and  the  parts 
and  sums  so  to  be  respectively  taken,  and  the  parts 
and  sums  which  yearly  had  been  so  respectively  taken 
since  the  5th  day  of  April  1818,  should  be  called  thd 
dividend  fund ;  and  that  at  the  expiration  of  the  year 
ending  on  the  5th  day  of  April  then  next,  and  at  the 
expiration   of  every  subsequent  year  ending  on  the 
5th  day  of  April,  the  sum  of  the  dividend  fund  to  be 
constituted  as  aforesaid,  for  the  year  so  ended  and  the 
four  years  then  last  preceding,  should  be  divided  by 
the  sum  of  the  number  of  shares  in  the  said  Society, 
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1 8S0.       in  respect  of  which  claims  should  have  arisen  by  the 
AuicABLB     death  of  members  in  the  year  so  last  ended  as  afore- 
So^^^BTT      said  and  the  four  years  then  last  preceding,  and  the 
BoLLAMD     quotient  should  be  the  amount  to  be  paid  as  and  for  the 
and  otbm.    dividend,  upon  and  in  respect  of  every  share  for  which 
a  claim  shall  have  asisen  by  the  death  of  a  member  of 
the  said  Society,  dying  in  the  year  so  last  ended  as 
aforesaid,  and  the  same  should  be  paid  by  the  directors 
of  the  said   Society  for  the  time  being,  out  of  the 
general  funds  of  the  said  Society,  without  reference  to 
the  amount  of  the  dividend  fund,  to  the  nominee  and 
nominees  of  every  such  member  so  dying  as  last  afore- 
said, at  such  time  or  times  and  under  such  regulations 
as  had  been  and  should  from  time  to  time  be  directed 
in  that  behalf,  by  the  bye-laws  and  rules  of  the  said 
Society. 
Henry  Faunt*       The  Appellants  by  their  said  answer  further  said, 
victod^f '       that  the  said  Henry  Fauntleroy,  at  the  general  sessions 
^jr,  30th     Qf  the  peace,    held  in  and  for  the  city  of  London, 

which  commenced  on  the  23d  day  of  October  1824, 
was  indicted  for  felony,  and  was  on  the  30th  day  of 
that  month  tried  for  and  convicted  of  felony,  and  after- 
wards received  judgment  of  death  and  was  executed 
for  the  same ;  and  that  the  Appellants  were  advised  and 
humbly  submitted  to  the  judgment  of  the  said  Court  of 
Chancery,  that  upon  the  before-mentioned  attainder  of 
the  said  Henry  Fauntleroy  for  felony,  he  ceased  to  be 
a  member  of  the  said  corporate  body  called  the  Ami- 
cable Society  for  a  Perpetual  Assurance  Office ;  by 
reason  whereof,  and  also  by  reason  that  the  death  of 
the  said  Henry  Fauntleroy  was  the  direct  consequence 
of,  or  was  occasioned  by  his  own  felony,  the  Appellants 
submitted  that  no  claim  could  be  ihade  upon  the  said 
Society,  upon  or  by  virtue  of  the  said  policy  of  as- 
surance so  as  aforesaid  effected  on  his  life ;  and  the 
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Appellants  said,  that  although  they  were  ready  and 
willing  to  pay  what  might  be  due  on  the  said  policy  to 
any  person  or  persons  legally  entided  to  receive  the 
same,  yet  they  were  advised  that,  as  a  corporate  body, 
they  were  bound  to  raise  and  submit  the  question  to 
the  judgment  of  the  said  Court  of  Chancery,  inasmuch 
as  the  legal  representatives  of  the  other  members  of  the 
said  Society  who  died  in  the  same  year  as  the  said 
Henry  Fauntleroy  might  be  interested  therein ;  and  the 
Appellants  submitted  tothe  judgment  of  the  said  Court 
of  Chancery,  whether,  under  the  circumstances  there- 
inbefore mentioned,  his  Majesty's  Attorney-general 
ought  not  to  have  been  a  party  to  the  said  suit ;  and 
the  Appellants  insisted  upon  such  their  said  objections, 
and  such  other  objections  as  might  or  could  be  urged 
against  the  said  demand  of  the  Respondents,  in  the 
same  manner  as  if  they  had  pleaded  the  same  in  bar  to 
the  demand  of  the  Respondents. 

That  the  said  cause  being  at  issue,  and  the  usual  Admisuoi^  of 
rules  having  been  given  to  produce  witnesses  and  pass  dSntowS^he 
publication,  it  was  forced  between  the  Respondents  Appdlanu.. 
and  the  Appellants  that  a  copy  of  the  said  policy  of 
insurance  should  be  read  and  given  in  evidence  on  the 
part  of  the  Respondents  on  the  hearing  of  the  said 
cause.     That  the  Respondents  were  the  assignees  of 
the  estate  and  effects  of  Henry  Fauntleroy  in  the  said 
policy  named,  under  and  by  virtue  of  a  commission  of 
bankrupt  awarded  and  issued  against  the  said  Henry 
Fauntleroy,  under  which  he  was  duly  found  and  de- 
clared bankrupt,  and  his  estate  and  effects  were  duly 
assigned  to  the  Respondents  on  the  S9th  day  of  October 
1824 ;  and  that  the  said  Henry  Fauntleroy,  from  the 
time  of  making  the  said  policy  up  to  and  until  the  lltb 
day  of  January  1824,  or  some  person  on  his  behalf, 
reguliffly  paid  the  premiums  as  they  became  due  on  the 
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said  policy.  That  the  printed  copies  of  the  several 
charters,  letters-patent  and  bye-laws  of  the  Appellants^ 
the  Aipicable  Society  for  a  Perpetual  Assurance  Office^ 
should  be  read  and  given  in  evidence  on  the  hearing 
of  this  cause  without  further  proof.  That  the  said 
Henry  Fauntleroy  was  convicted  of  felony  on  the  SOth 
day  of  October  1824,  and  was  executed  on  the  SOth 
day  of  November  1824,  in  pursuance  of  such  con» 
viction  and  the  judgment  of  death  thereupon  pro- 
nounced upon  him.  That  a  copy  of  the  record  of  the 
said  indictment  and  conviction  of  the  said  Henry 
Fauntleroy  should  be  read  and  given  in  evidence  on  the 
hearing  of  the  said  cause,  without  further  proof,  and 
that  Henry  Fauntleroy  named  in  the  said  indictment 
and  conviction  was  the  Henry  Fauntleroy  named  in  the 
pleadings  of  the  said  cnuse,  upon  whose  life  the  im 
^ursmce  mentioned  in  the  pleadings  of  the  said  cause 
was  effected.  : 

That  the  Respondents  having  settled  with  the  claim- 
ants under  the  said  indenture  of  the  10th  day  of 
September  1819,  and  obtained  an  assignment  to  them 
the  Respondents  of  the  said  policy  of  assurance,  the 
said  cause  came  on  to  be  heard  on  the  21st  day  of 
May  1827,  before  the  right  honourable  the  Master 
of  the  Rolls ;  whereupon,  and  upon  debate  of  the 
matter  and  hearing  of  the  said  policy  of  insurance,  th^ 
commission  of  bankrupt  issued  against  the  said  Henry 
Fauntleroy  and  the  assignment  dated  the  29th  day  of 
October  1824,  a  book  marked  with  the  letter  A,  con- 
taining printed  copies  of  the  several  charters,  letters-^ 
patent  and  bye-laws  of  the  Appellants,  the  Amicably 
Society  for  a  Perpetual  Assurance  Office,  a  copy  of  die 
record  of  the  indictment  and  conviction  of  the  sai4 
Henry  Fauntleroy,  marked  with  the  letter  B ;  and  it 
h^fig  adcpitted  by  t^e  Respondents  and  the  Appellant^ 
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that  the  said   Henry   Faunderoy,  from  the  time  of       isso. 
making  the  said  policy  up  to  and  until  the  11th  day  of    xicicam.4 
January  1824,  or  some  person  on  his  behalf,  regularly      Society: 
paid  the  premiums  as  they  became  due  on  th^  said     Bolland 
policy  ;  and  that  the  said  Henry  Fauntleroy  was  con-  *"" 

Ticted  of  felony  on  the  30th  day  of  October  1824,  and 
was  executed  on  the  30th  day  of  November  1824  in 
pursuance  of  such  conviction ;  and  diat  the  said  Henry 
Fauntleroy  named  in  the  said  indictment  and  conviction' 
WiBS  the  Henry  Fauntleroy  named  in  the  pleadings  of 
the  s^d  cause ;  and  the  Respondents  by  their  Counsel 
undertaking  to  pay  the  costs  of  the  defendants,  James 
Cathrow  Disney  and  Ann  Nelson  his  wife,  Sir  Everard 
Home  and  Joseph  Birch,  of  the  said  suit;   his  Honor  Decree  pro- 
made  his  decree  in  the  said  cause,  and  thereby  ordered'"^*" 
that  the  Respondents'  bill  should  stand  dismissed  out 
of  the  said  court  as  c^inst  the  said  last-mentioned' 
defendants,  with  costs,  to  be  taxed  by  the  Master  in 
rotation,  the  costs  of  the  said  defendants  Sir  Everard 
Home  and  Joseph  Bireh,  the  trustees,  to  be  taxed  ai^ 
between  solicitor  and'  client ;  and  his  Honor  declared 
that  the  Respondents,  as  assignees  of  Henry  Fauntleroy 
the  bankrupt,  in  the  pleadings  named,  since  deceased,- 
were  entitled  to  the  policy  of  assurance  bearing  datc^ 
the  11th  day  of  January  1815,  in  the  pleadings  men-* 
tioned,  upon  the  life  of  the  said  Henr}^  Fauntleroy,  and 
die  money  thea  payable  thereon.     And  the  Appellants 
by  their  Counsel  admitting  that  the  sum  then  pay- 
^e  upon  the  said  policy  amounted  to  the  sum  of 
6,084/.  7^*  fi^M  his  Honor  ordered  and  decreed  that 
the  Appellants  should  pay  to  the  Respondents,  as  such 
^gneea  as  aforesaid,  the  said  sum  of  6,084  L7s.6  di, 
80  payable  ypon  the    said  policy  of  assurance  as^ 
afbresaidL 

From  this  decree,,  the  Amicable  Society  appealed  to 
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the  Lords,  and  the  cause  was  heard  on  the  23d  and 
25th  June  1830. 

Argued  for  the  Appellants : — 
Look  at  the  case,  first  with  reference  to  public  policy^ 
and  then  as  a  contract  between  man  and  man.  As  to 
the  ground  of  policy,  suppose  it  had  been  expressly 
stipulated  in  terms  that,  in  case  the  man  should  be 
executed  for  felony,  the  money  should  be  payable; 
would  the  policy  of  the  law  allow  this  to  be  effectual  ? 
If  not,  if  the  man  does  commit  a  capital  felony,  and 
is  executed  for  it,  the  same  policy  stands  in  the  way. 
But  it  is  said  that  when  the  man  committed  the  felony 
he  had  no  intention  to  be  hanged  for  it.  It  would  be 
difficult  to  prove  that  he  had,  but  something  like  it  had 
happened  in  the  case  of  one  who  insured  and  committed 
suicide.  So  on  the  same  ground,  wagering  policies 
were  void,  and  a  multo  fortiori  policies  under  circum* 
stances  of  this  kind.  And  so  as,  in  the  Duchess  of 
Kingston's  case,  a  fraudulent  divorce  was  void  on  the 
ground  of  public  policy,  and  so  argued  by  Thurlow, 
although  a  sentence  of  a  competent  Court  had  been 
given  in  its  favour.  Then  look  at  it  with  reference  to 
contracts  between  man  and  man,  and  four  cases  of  void 
policies  might  be  mentioned  similar  in  principle  to  the 
present :  1st.  Detention  of  a  ship  by  a  foreign  state 
for  an  attempt  to  violate  the  law  of  nations.  The  per- 
son attempting  has  no  intention  to  be  detained^  but 
the  detention  follows,  and  the  policy  is  void.  Sdly, 
Smuggling:  the  first  act  is  the  smuggling,  and  the 
second  is  the  condemnation.  3dly,  Commerce  with 
the  King's  enemies :  the  first  act  is  the  being  found  out, 
and  the  second  is  the  seizure.  ;  4thly,  Deviation : 
which,  although  not  so  directly  in  point  as  the  other 
three  cases,  has  some  bearing  on  the  question.  And  to 
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this  may  be  added  a  fifth  case,  where  there  is  an  in-        1 880. 
surance  against  fire,  and  the  person  insuring  causes     amicable 

the  fire.  Society 

V 

Bulla ND 

Argued  for  the  Respondents : —  ^^ 

That  if  the  policy  was  valid  till  the  30th  October 
1824,  which  was  admitted^  it  could  not  have  been 
destroyed  by  the  felonious  act,  which  had  been  committed 
long  before.  [Lord  Ch. : — ^Their  argument  was,  that 
the  policy  had  been  avoided,  not  by  the  felonious  act, 
but  by  the  probable  consequences.]  Then,  if  the 
felonious  act  did  not  destroy  the  policy,  why  should 
the  conviction  ?  Fauntleroy  meant  to  do  WTong,  but 
he  did  not  mean  to  be  hanged,  and  never  contemplated 
death  either  by  his  own  hands  or  that  of  others. 

Since  this  transaction,  the  Society  had  introduced 
a  clause  avoiding  the  policy  in  case  the  assured  should 
die  by  his  own  hand  or  the  hands  of  justice ;  which 
showed  that,  before  the  introduction  of  this  clause, 
they  were  liable  in  a  case  of  this  kind.  Was  it  the 
criminal  nature  of  the  act  that  avoided  the  policy  ? 
If  not,  where  were  they  to  stop  ?  The  instance  of 
deviation  had  nothing  to  do  with  this,  for  where  a  loss 
happened  in  a  deviation,  it  did  not  happen  on  the 
voyage  insured,  and  to  such  a  loss  the  obligation  in 
the  contract  had  no  application ;  and  the  same  obser- 
vation applied  to  the  other  supposed  analogous  cases. 
The  case  of  suicide  had  no  application ;  for  here  F. 
had  no  intention  to  kill  or  to  be  killed  by  others.  It 
was  said,  the  Society  was  cheated  and  robbed,  but  F. 
meant  so  such  thing.  Persons  insured  might  engage 
in  occupations  extremely  injurious  to  health,  and  cal- 
culated to  shorten  life  ;  they  might  shorten  their  lives 
•by  hard  drinking,  by  hard  labour,  and  in  other  ways, 
but  then  it  was  the  object  of  insurance  to  guard  against 
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Amicable     had  been  transported,  and  that  the  ship  had  been  lost, 

Society      would  that  have  avoided  the  policy  ?     The  only  ques-? 

BoLLAND      tion  was,  whether  the  risk  had  been  incurred  by  the 

Society,  and  it  was  clear  that  it  had.    It  was  admitted, 

that  the  felonious  act  did  not  of  itself  avoid  the  policy, 

and  if  not,  public  policy  had  nothing  to  do  with  the! 

matter. 

The  following  were  the  reasons  given  in  the  cases. 

For  the  Appellants : — 

First. — Because  the  insurance  was  effected  by  the 
said  Henry  Fauntleroy  upon  his  own  life,  which  life 
ceased  in  consequence  of  his  wilful  violation  of  the 
law ;  and  it  is  against  the  general  policy  of  the  law,  as 
well  as  established  principles,  that  either  the  insured, 
or  those  claiming  in  his  right,  should  recover  for  a 
loss  caused  solely  by  the  criminal  act  of  the  insured 
himself. 

Secondly. — Because  insurance  is  legally  defined  to 
be  a  contract,  in  which  the  insurer,  in  consideration  of 
a  premium  equivalent  to  the  risk  run,  undertakes  either 
against  probable  perils  and  losses,  or  against  a  certain 
event,  as  in  the  case  of  death,  but  uncertain  as  to  the 
period  of  its  taking  place.  If  the  insured,  therefore, 
can  at  any  time  by  his  own  act  determine  the  event,  it 
is  against  the  essence  of  the  contract ;  and  much  more 
is  it  so,  if  that  act  (as  in  the  present  instance)  be  felo- 
nipus,  which  the  law  always  considers  wilful. 

Thirdly. — Because  the  said  Henry  Fauntleroy 
ceased  to  be  a  member  of  the  Amicable  Society,  which 
is  a  corporation  established  by  royal  charter,  upon  his 
attainder  by  the  judgment  which  preceded  his  execu- 
tion ;  and  therefore  at  the  time  of  his  death  he  had  no 
interest  in  the  funds  of  the  said  Society. 
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For  the  Respondente : —  1 83o. 

That  by  the  assignment  to  the  said   Respondents,     Amicable 
of  the  29th  day  of  October,  1824,  the  said  policy  of      ^''J.^^'' 
insurance,  and  all  interest  therein,  and  the  right  to     ^^^V"'"* 
receive  the  money  payable  thereon,  upon  the  death  of 
the  said  Henry  Fauntleroy,  became  and  was  vested  in 
the  Respondents,  as  such  assignees  as  aforesaid,  and 
that  the  same  policy  of  insurance  was  a  valid  and  sub- 
sisting policy  at  the  time  of  the  death  of  the  said 
Henry  Fauntleroy. 

Lord  Chancellor : — I  find  it  difiicult  to  say  that  an 
insurance,  under  such  circumstances  as  the  present, 
can  be  legally  enforced,  and  we  will  take  some  time 
U>  consider. 

# 

Lord  Chancellor: — The  proceedings  in  this  case  gth July  1830. 
were  instituted  by  the  assignees  of  the  estate  and  effects     J"<^«"^- 
of  the  deceased  Henry  Fauntleroy,  a  bankrupt,  to  re- 
cover a  sum  of  money  on  an  insurance  on  his  own  life* 
effected  by  the  bankrupt  with  the  incorporated  Society 
for  the  insurance  of  lives,  called  "  The  Amicable  So- 
**  ciety  for  a  Perpetual  Assurance  Office;"  and  the 
case  is  of  this  description :  Fauntleroy  effected  the 
policy  in  January  1815,  and  paid  the  premiums  on  it 
up  to  1824.     On  the  29th  October  1824,  a  commis- 
sion of  bankruptcy  was  issued  against  Fauntleroy,  who 
was  duly  declared  bankrupt,  and  his  estate  and  effects 
vested  in  the  Respondents,  as  his  assignees  under  the 
commission.     On  the  28th  October  1824,  Fauntleroy 
was  indicted  for  felony,  and  on  the  SOth  of  that  month 
he  was  tried  and  convicted,  and  received  sentence  of 
death,  and  was  afterwards  executed  ;  and  the  question 
is  whether,  under  these  circumstances,  the  assignees  can 
recover  from  the  insurance  Society  the  amount  of  the 
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sum  insured  on  Fauntleroy's  life ;  that  is,  whether — the 
party  effecting  the  insurance  having  committed  felony, 
and  having  been  tried,  convicted,  and  executed  for 
felony — the  parties  representing  him,  and  claiming 
under  him  and  in  his  right,  can  maintain  the  suit. 
I  listened  with  the  utmost  attention  to  the  arguments 
at  the  bar,  as  did  the  noble  Lord  (Radnor)  who  is  now 
present,  and  was  present  at  the  hearing  of  the  cause ; 
and  we  have  come  to  the  conclusion  that  the  assignees 
are  not  entitled  to  maintain  the  suit,  and  simply  on  this 
consideration :  Suppose  that  in  the  policy  this  risk 
had  been  insured  in  terms — that  in  the  event  of 
the  party  effecting  the  insurance  being  executed  for  a 
capital  felony,  the  money  should  become  payable — is  it 
possible  that  a  claim  in  right  of  a  party  effecting  such 
an  insurance  could  be  maintained,  or  that  the  insurance 
should  not  be  held  void  as  affording  encouragement 
to  crime,  and  being  contrary  to  public  policy?  If  such 
a  policy  could  not  be  sustained  where  a  risk  of  that 
kind  was  mentioned  in  direct  terms  and  language,  how 
can  you  give  effect  to  a  policy  if  it  in  reality  involves 
that  condition  ? 

On  this  short  and  plain  ground,  we  are  of  opinion 
that  the  claim  cannot  be  sustained,  and  that  the  judg- 
ment of  the  Court  below  must  be  bevebsed. 
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IN  ERROR: 

FROM   THE   COURT   OF   KING*S   BENCH. 


The  King,  on  the  relation  of  "^ 
Charles  Wells  Lovell  J 

Thomas  Westwood 


-  Plaintiff. 
-  Defendant. 


A  charter  granted  by  the  Crown  cannot  be  partially  accepted, 
unless  it  should  appear  to  be  the  intention  of  the  Crown 
that  the  grantee  should  have  the  option  to  accept  in  part 
and  reject  in  part. 

A  charter  vests  the  right  to  elect  burgesses  in  the  general 
body  of  an  ancient  corporation,  and  gives  a  power  to  make 
bye-laws  to  a  select  body.  The  general  body  makes  a 
bye-law  delegating  the  power  to  elect  burgesses  to  the 
select  body.  Held,  that  this  is  a  good  bye-law ;  for  the 
power  given  by  the  charter  to  the  select  body  to  make 
bye-laws,  does  not  devest  the  general  body  of  tiie  right  to 
make  such  laws,  which  is  incident  to  it  at  common  law. 

The  general  body  of  a  corporation  may  lawfully  delegate  the 
power  to  elect  burgesses  to  a  select  body  of  the  corpo- 
ration. 


Feb.  16, 

May  28, 

July  21, 

1 830. 

Borough  of 
Chepping 

AVycoinbe : 
Charter. 

Bye  Laws. 

EiecdoD  of 
Burgesses. 


This  was  an  information,  in  nature  of  a  quo  warranto^  information, 
exhibited  against  the  Defendant,  in  Easter  term  1819> 
for  usurping  the  office  of  burgess  of  the  borough  of 
Chepping  Wycombe,  in  the  county  of  Buckingham. 
To  which  the  Defendant  pleaded — 

First : — ^That  the  said  borough  of  Chepping  Wy-  Fi«t  Plea, 
combe,  in  the  said  county  of  Buckingham,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary^ 
hath  been  and  still  is  an  ancient  borough,  incorporated 
and  called  and  known  by  the  name  of  the  mayor, 
bailifis  and  burgesses,  of  the  borough,  of  Chepping 
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Wycombe,  otherwise  Wicombe,  in  the  county  of  Buck- 
ingham ;  and  that  within  the  said  borough,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary, 
there  hath  been,  and  of  right  ought  to  have  been,  and 
still  of  right  ought  to  be,  a  mayor,  two  bailiffs,  and  an 
indefinite  number  of  burgesses  of  the  said  borough; 
of  which  said  burgesses,  during  all  the  time  aforesaid, 
there  have  been,  and  of  right  ought  to  have  been,  and 
still  of  right  ought  to  be  twelve,  sometimes  called 
principal  burgesses,  sometimes  capital  burgesses,  and 
for  divers,  to  wit  150  years  past,  and  now,  called  alder- 
men of  the  said  borough ;  who,  together  with  the 
bailiffs  of  the  said  borough  for  the  time  being,  for  all 
the  time  aforesaid,  have  been  and  been  called,  ai^d  of 
right  ought  to  have  been  and  been  called,  and  still  are 
and  ought  to  be  and  be  called,  the  common  council  of 
the  said  borough ;  and  to  be  aiding  and  assisting  to 
the  mayor  of  the  said  borough  for  the  time  being,  in 
all  matters  and  causes  touching  and  concerning  the 
said  borough :  And  that,  from  time  whereof  the  me- 
mory of  man  is  not  to  the  contrary,  there  hath  been, 
and  still  is  an  ancient  and  laudable  custom  within  the 
said  borough,  used  and  approved  of;  that  is  to  say, 
that  the  mayor  and  common  council  of  the  said  borough 
for  the  time  being,  or  the  major  part  of  them,  duly 
assembled  together  for  that  purpose  within  the  said 
borough,  have  from  time  to  time  by  themselves,  and 
without  the  concurrence  or  assistance  of  the  rest  of 
the  burgesses  of  the  said  borough,  nominated  and 
elected,  and  have  been  used  and  accustomed  to  nomi- 
nate and  elect,  and  still  ought  to  nominate  and  elect, 
such  person  or  persons  to  be  a  burgess  or  burgesses  of 
the  said  borough,  as  to  them  the  said  mayor  and  com- 
mon council  of  the  said  borough  for  the  time  being,  or 
the  major  part  of  them,  so  assembled  as  aforesaid,  hath 
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3eeiped  meet  or  shall  seem  meet ;  and  that  every  such        ^s^^- 
person  so  nominated  and  elected,  having  been  in  due      Lovell 
manner  sworn  in  that  behalf,  hath  been,  and  hath  been    wesi^wood. 
used  and  accustomed  to  be,  and  still  ought  to  be,  admit- 
ted into  the  place  and  office  of  a  burgess  of  the  said 
borough,  and  to  use  and  enjoy  the  said  place  and  office, 
and  all  the  liberties  and  franchises  thereto  belonging. 
And  the  Defendant  then  alleged,  that  he  was  duly  Election  of 
elected  a  burgess  according  to  that  custom.  *^®"  *°  ' 

Secondly : — The  Defendant  pleaded  a  similar  cus-  Secomi  plea. 
torn;   stating,  by  way  of  inducement,  that  the  said  tum, varying 
borough  of  Chepping  Wycombe,  in  the  said  county  ^"^JJ!^^""  ^^ 
of  Buckingham,  is,  and  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  hath  been,  an  ancient 
borough ;    and  that  the  said  burgesses  of  the  said 
borough,  from  time  whereof  the  memory  of  man  is  not 
to  the  contrary,  have  been,  and  now  are,  a  body  cor- 
porate and  politic ;  and  for  a  long  space  of  time,  to  wit 
for  150  years  now  last  past,  have  been,  and  now  are 
called  and  known  by  the  name  of  the  mayor,  bailiffs 
and  burgesses,  of  the  borough  of  Chepping  Wycombe, 
otherwise  Wicombe,  in  the  county  of  Buckingham. 

Thirdly: — ^The  Defendant  pleaded,  that  the  said  Third  pica, 
borough  of  Chepping  Wycombe^  in  the  said  county  of 
Buckingham,  is,  and  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  hath  been,  an  ancient 
borough ;  and  that  the  burgesses  of  the  said  borough, 
long  before,  and  until,  and  at  the  time  of  the  granting 
of  the  letters  patent  of  Charles  the  Second,  late  King 
of  England,  thereinafter  mentioned,  were  one  body 
politic   and  corporate,  in  deed,  fact  and   name,   and 
called  and  known  by  the  name  of  the  mayor,  bailiffs  Ancient  cor. 
and  burgesses,  of  the  borough  of  Chepping  Wycombe,  borough. 
otherwise  Wicombe,  in  the  county  of  Buckingham ; 
and  that  within  the  said  borough,  from  time  whereof 

C4 
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1830.        the  memory  of  man  is  not  to  the  contrary,  there  hath 

LovELL      been,  or  of  right  ought  to  have  been,  and  still  of  right 

,„    ^*  ouffht  to  be,  an  indefinite  number  of  burgesses  of  the 

Westwood.  O  ^  O 

Charter  of       ^^^^  boFough  :  And  that  long  before  any  of  the  days 
15  Car.  a.        and  times  in  the  said  information  mentioned,  to  wit, 

on  the  16th  day  of  November,  in  the  fifteenth  year 
of  the  reign  of  his  said  late  Majesty  king  Charles  the 
Second,  the  said  king  Charles  the  Second,  by  his 
letters  patent,  under  the  great  seal  of  England,  bearing 
date  at  Westminster,  the  day  and  year  last  aforesaid, 
for  himself  and  his  successors,  did,  amongst  other 
things,  grant,  ordain,  constitute  and  confirm  to  the  said 
mayor,  bailiffs  and  burgesses  of  the  borough  aforesaid, 
that  from  thenceforth  for  ever  there  might  and  should 
be,  within  the  borough  aforesaid,  one  of  the  most 
honest  and  discreet  burgesses  of  the  borough  aforesaid, 
Corporation  to  to  be  elected  in  manner  thereunder  in  the  said  letters 
mayor,  patent   mentioned,    who  should   be,  and   be  named, 

mayor  of  the    borough  aforesaid ;    and  that  in   like 

manner  there  might  be  and  should  be,  within  the  same 

twobailiOs,      borough,  two  houcst  and   discreet  burgesses  of  the 

borough  aforesaid,  who  should  be  and  be  named  bailiffs 
of  the  borough  aforesaid ;  and  the  said  late  King 
willed,  and  thereby  for  himself,  his  heirs  and  succes- 
sors, did  grant,  ordain  and  confirm,  that  from  thence- 
forth for  ever  there  might  and  should  be,  within  the 
twelve  alder-     borough  aforcsaid,  from  time  to  time,  twelve  honest 

men  ^^ 

and  discreet  men,  continually  inhabiting  and  residing 

within  the  said  borough,  who  should  be,  and  should 

be  called,  aldermen  of  the  said  borough :  And  that 

fiurgoeses  to     the  mayor,  bailiffis  and  burgesses  of  the  same  borough, 

Uie*b«l^^al*^    and  their  successors,  or  the  major  part  of  them,  from 

laiige.  time  to  time,  for  ever,  should  and  might  be  able  to  elect 

so  many  and  such  other  men,  inhabiting  or  not  inhabiting 
within  the  borough  aforesaid,  as  and  which  to  thein 
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should  seem  most  expedient,  to  be  burgesses  of  the  said        1 830. 
borough.     And  the  said  late  King  further  willed,  and  Ald^iwiTond 
thereby,  for  himself,  his  heirs  and  successors,  did  grant  ^^^^^  to  be 
and  confirm  to  the  aforesaid  mayor,  bailiffs  and  bur-  cii,  and  assist 
gesses  of  the  borough  aforesaid,  and  their  successors,  "^^y®*"' 
that  the  aforesaid  aldermen  and  bailiffs  of  the  borough 
aforesaid,   and  their  successors,  should   be,   and  be 
called,  the  common  council  of  the  said  borough ;  and 
should  be,  from  time  to  time,  assisting  and  aiding  to 
the  mayor  of  the  said  borough  of  Chepping  Wycombe, 
otherwise  Wicombe,  aforesaid,  for  the  time  being,  in 
all  matters  and  causes  touching  and  concerning  the 
borough  aforesaid.     And  the  said  late  King  further  Power  in  se- 
willed,  and   did  thereby,  for  himself,  his  heirs  and  i^kebye." 
successors,  grant  and  confirm  to  the  aforesaid  «iayor,  ***^*» 
bailiffs  and  burgesses  of  the  borough  aforesaid,  and 
their  successors,  that  the  mayor,  aldermen  and  bailiffs 
of  the  borough  aforesaid,  and  their  successors,  for  the 
time  being,  or  the  major  part  of  them,  (of  whom  the 
mayor  for  the  time  being,  the  said  late  King  willed  to 
be  one,)  might  and  should  have  full  power  and  autho- 
rity to  frame,  constitute,  ordain  and  make,  from  time 
to  time,  such  reasonable  laws,  statutes  and  ordinances 
whatsoever,  as  to  them  should  seem  to  be  good,  whole- 
some, useful,  honest  and  necessary,  according  to  their 
sound  discretions,  for  the  good  rule  and  government  of 
the  burgesses,  artificers  and  inhabitants  of  the  borough 
aforesaid,  for  the  time  being ;  and  for  declaring  in  what 
manner  and  order  the  aforesaid  mayor,  aldermen,  bailiffs 
and  burgesses,  and  the  artificers,  inhabitants  and  resi- 
dents of  the  borough  aforesaid,  should  behave,  conduct 
and  carry  themselves  in  their  offices,  mysteries  and  busi- 
ness, within  the  same  borough,  and  the  limits  thereof, 
for  the  time  being ;  and  otherwise  for  the  further  good, 
and  public  advantage  and  rule  of  the  same  borough, 
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1830.       aud  the  victualling  of  the  same  borough  ;  and  also  for 

LovELL      ^^  better  preservation,  government,  disposition,  letting, 

^'  demising  of  lands,  tenements,  possessions,  revenues, 

and  hereditaments,  to  the  aforesaid  mayor,  bailiffs  and 

in  all  uiatters    burgesses,  and  their  successors,  by  the   said  letters 

coDcernine  the        .      .  ^i.         •  •  ^   j  •         j 

borough,         patent  or  otherwise  given,  granted,  assigned  or  con 

firmed,  or  thereafter  to  be  given,  granted  or  assigned; 

and  other  matters  and  causes  whatsoever,  touching  or 

in  anywise  concerning  the  aforesaid  borough,  or  the 

state,  right  and  interest  of  the  same  borough.     And 

Appointment    the  Said  late  King  did  thereby  constitute  and  appoint 

baiii*!^  anJ^^'  One  person  therein  named,  to  be  the  first  and  present 

aldermen.        mayor  of  the  said  borough  ;  two  other  persons  therein 

named,  to  be  the  first  and  present  bailiffs  of  the  said 
borough ;  .and  twelve  other  persons  therein  named,  to 
be  thq  twelve  first  and  present  aldermen  of  the  said 
borough  :  and  his  said  late  Majesty  king  Charles  the 
Second,  by  his  said  letters  patent,  for  himself,  his 
heirs  and  successors,  further  granted  and  confirmed, 
Election  of  that  the  aforesaid  mayor,  aldermen, .  bailiffs  and  bur- 
bc^^y  at  large,   gesscs,  of  the  borough  aforesaid,  for  the  time  being, 

or  the  major  part  of  them^  from  time  to  time  for  ever 
thereafter,  might  and  should  have  power  and  authority 
yeariy  and  every  year,  on  the  Thursday  next  before 
the  feast  of  Saint  Michael  the  Archangel,  to  assemble 
themselves,  or  the  major  part  of  them,  in  the  guildhall 
of  the  borough  aforesaid,  or  in  any  other  convenient 
place  within  the. borough,  to  be  limited  and  assigned 
according  to  their  discretions,  and  there  to  continue 
until  they,  or  the  major  part  of  them  there  then  assem- 
bled, should  then  elect  and  nominate  one  of  the  alder- 
men of  the  borough  aforesaid,  to  be  mayor  of  the 
borough  aforesaid,  for  one  whole  year  then  next 
ensuing ;  and  that  then  and  there,  they  should  and 
linight  be  able  to  elect  and  nominate,  before  they  should 
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from  thence  depart,  one  of  the  aldermen  of  the  borough       1 329. 
aforesaid,  for  the  time  being,  who  should  be  mayor  of      lovell 
the  borouffh  aforesaid,  for  one  whole  year  then  next    „,   ^- 

^  W  E8TW00D 

ensuing ;   and   that  he,   after   he   should  be  so   (as 
aforesaid)  elected  and  nominated  to  be  mayor  of  the  HU  oath  of 

•        t  office* 

borough  aforesaid,  before  he  should   be  admitted  tp         " 
execute  the  same  office,  should  take  a  corporal  oath^ 
upon  the  holy  gospel  of  God,  yearly,  on  the  day  of 
election,    if  he  should  be    then   present,    and  if  he 
should  be  absent,  then  within  one  month  next  ensuing 
after   the  said  day  of  election,   before  the   mayor, 
his  last  predecessor,  or  in  bis  absence,  before  such  before  whom 
aldermen   of  the    borough    aforesaid,    for   the   time 
being,  and  the  rest  of  the  burgesses  of  the  borough 
aforesaid,  who  should  be  then  present  in  the  guildhall 
of  the  borough  aforesaid,  or  in  any  other  convenient 
place  within  the  borough  ^foresaid,  to  be  limited  and 
assigned  according  to  their  discretions,  rightly,  well 
and  faithfiilly,  to  execute  the  same  office,  in  all  things 
touching  the  same  office.:     And  his  said  late  Majes^ 
king  Charles  the  Second,  by  his>  said  letters  patent    Election  of 
for  himself,,  his  heirs  and  successors,  granted  and  con-  5«iect  boJy. 
firmed  to  the  aforesaid  mayor^  bailiffs  and  burgesses, 
of  the  borough  aforesaid,  and  their  successors,  that  the 
mayor,  aldermen  and  bailiffs  of  the  borough  aforesaid, 
for  the  time  being,  or  the  major  part  of  them,  from 
time  to  time  for  ever  thereafter,    might  and   should 
have  power  and  authority  yearly  and  every  year,  on 
Thursday  next  before  the  feast  of  the  Annunciation  of 
the  blessed  Virgin  Mary,  to  assemble  themselves,  or 
the  major  part  of  them,  in  the  guildhall  of  the  borough 
aforesaid,  or  in  any  other  convenient  place  within  the 
borough  aforesaid,  to  be  limited  and  assigned  accord- 
ing  to  their  discretion,  and  there  to  continue  until 
they,  or  the  major  part  of  them  there  then  assembled. 
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1 830.       should  elect  and  nominate  two  burgesses  of  the  borough 

^[^^;^      aforesaid,  to  be  bailiffs  of  the  borough  aforesaid,  for 

«-         one  year  then  next  ensuing,  to  be  elected  and  nomi- 

nated  in  form  following ;  that  they  should  and  might 

be  able  there  to  elect  and  nominate,  before  they  should 

from  thence  depart,  two  of  the  aforesaid  burgesses, 

who  from  thenceforth  should  be  bailiffs  of  the  borough 

aforesaid,  for  one  whole  year  then  next  ensuing ;  and 

that  they,  after  they  should  be  so  as  aforesaid  elected 

and  nominated  to  be  bailiffs  of  the  borough  aforesaid, 

before  they  should  be  admitted  to  execute  the  same 

Their  oath  of   officc,  and  cach  of  them,  should  take  a  corporal  oath 

office;  upon  the  holy  gospel  of  God,  yearly,   on  the  same 

day  of  election,  if  they  should  be  present,  and  if  they 
should  be  absent,  then  within  one  month  then  next 
ensuing  the  day  of   election   aforesaid,    before  the 
before  whom    mayor  of  the  borough  aforesaid,  or,  in  the  absence  of 
*"'  the  said  mayor,  before  the  bailiffs,  their  last  prede- 

cessors, or  either  of  them,  in  the  presence  of  such  of 
the  aforesaid  aldermen  of  the  borough  aforesaid  for 
the  time  being,  and  the ,  rest  of  the  burgesses  of  the 
borough  aforesaid,  who  should  be  then  present  in  the 
guildhall  of  the  borough  aforesaid,  or  in  any  other 
convenient  place  within  the  borough  aforesaid,  to  be 
limited  and  assigned  according  to   their  discretion, 
rightly,  well  and  faithfully,  to  execute  the  same  office 
of  bailiffs  of  the  same  borough,  in  all  things  touching 
On  death  or     the  Same   office.      And    his  said  late  Majesty  king 
de^SSe"^  Charles,  by  his  said  letters  patent,  for  himself,  his  heirs 
mayor  and  rest  3Q(J  succcssors,   further  granted  to   the  said  mayor, 
men  to  elect     bailiffs  and  burgesses,  of  the  borough  aforesaid,  that 
^  ^7  to  *     ^^  ^°y  ^^  either  of  the  aldermen  of  the  borough  afore- 
succeed  him.    ^aid  should  die,  or  be  removed  from  his  office,  (which 

said  aldermen,  and  every  or  any  of  them,  not  well 
behaving  themselves  in  the  same  office,  his  said  late 
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Majesty  willed  to  be  removable,  at  the  pleasure  of  the        isso. 
mayor  of  the  borough  aforesaid,  and  the  major  part      lovell 
of  the  aforesaid  aldermen  of  the  same  borough,  for  the    ^    •• 
time  being,)   that  then  the  mayor,  and  such  of  the 
residue  of  the  aldermen  of  the  borough  aforesaid,  who 
should  be  assembled  in  the  guildhall  of  the  borough 
aforesaid,  or  in  any  other  convenient  place  within  the 
borough  aforesaid,  to  be  limited  and  assigned  accord- 
ing to  their  discretions,  or  the  major  part  of  them  so 
assembled,  at  the  pleasure  of  the  mayor  and  the  re- 
sidue of  the  aldermen  of  the  same  borough,  should 
and  might  be  able  to  elect  and  prefer  one  or  more  of 
the  best  and  most  honest  burgesses  of  the  borough 
aforesaid,  in  the  place  or  places  of  the  same  alderman 
or  aldermen  of  the  borough  aforesaid,   so  dead,  or 
removed  from  his  or  their  office  or  offices,  to  supply 
the  aforesaid  number  of  twelve  aldermen  of  the  same 
borough.    Which  said  letters  patent  afterwards,  to  wit.  Charter  duly 
on  the  17th  day  of  November,  in  the  15th  year  of  the  ^^^ 
reign  of  king  Charles  the  Second,  were  duly  accepted 
by  the  then  mayor,  bailiffs  and  burgesses  of  the  said 
borough  ;  and  that  afterwards,  and  after  the  granting  Supposed  by».. 
and  acceptance  of  the  said  letters  patent,  and  long  exuntln'writ^ 
before  the  days  and  times  in  the  said  information  men-  "»«»)  ^^V^ 
tioned,  to  wit,  on  the  1st  day  of  December,  in  the  body'at  large; 
year  of  our  Lord  1675,  the  then  mayor,  bailiffs  and 
burgesses  of  the  said  borough,  being  in  due  manner 
met  and  assembled  for  that  purpose,  within  the  said 
borough,  did  then  and  there  duly  make,  constitute, 
ordain  and  establish  a  certain  ordinance,  or  bye-law, 
(not  now  extant  in  writing,)  for  the  better  rule  and 
government  of  the  said  borough,  touching  and  con- 
cerning  the  election  of  the  burgesses  of  the   said 
borough,  for  the  time   then  to    come,   in  order  to 
avoid  popular  confusion  and  disorder  in  such  elec- 
tions; by  which  said  ordinance,  or  bye-law,   it  was 
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18SO.  ordained  and  established  in  manner  following,  (that 
that  the  mayor  is  to  Say,)  that,  from  thenceforth|  the  mayor  and 
coundrwith-  common  council  of  the  said  borough,  or  the  major  part 
out  the  con-  of  them,  duly  assembled  together  for  that  purpose, 
rest  of  the  bur-  within  the  Said  borough,  should  and  might  from  time 
ISct  bui^^"**^  to  time,  and  at  all  times  thereafter,  by  themselves,  and 
gesses.  without  the  concurrence  or  assistance  of  the  rest  of  the 

burgesses  of  the  said  borough,  elect  and  choose  such 
person  or  persons,  to  be  a  burgess  or  burgesses  of  the 
same  borough,  as  to  them  the  said  mayor  and  common 
council  of  the  said  borough,  for  the  time  being,  or  the 
major  part  of  them,  so  assembled  as  aforesaid,  should 
seem  meet ;  and  which  said  ordinance  or  bye-law  hath, 
ever  since  the  making  thereof,  hitherto  been  constantly 
kept  and  observed  by  the  said  mayor,  bailiffs  and  bur- 
gesses of  the  said  borough,  and  is  still  in  full  force 
and   virtue,    and   in    no    wise    annulled,    abrogated, 
Defendant's     abolished,  revoked  or  repealed. — The  plea  then  states, 
*^^^*^"^          that  the  defendant  was  duly  elected  a  burgess,  accord- 
ing to  the  said  ordinance  or  bye-law. 
General  repli.       To  the  first  and  second  pleas,  there  were  several 
Md°MK»nd"^  general  replications,  putting  in  issue  the  facts  stated 
P*®"-  therein;  and  then  a  special  replication  to  those  pleas, 

^S^tS^  setting  out  the  charter  of  Charles  the  Second,  as  in 
setting  oat  the  third  plea,  whereby  it  was  granted,  ordained  and 
thud  plea.       Confirmed,  that  the  mayor,  bailiffs  and  burgesses  of 

the  said  borough,  and  their  successors,  or  the  major 
part  of  them,  from  time  to  time,  for  ever,  should  and 
might  be  able  to  elect  so  many  and  such  other  men, 
inhabiting  or  not  inhabiting  within  the  borough  afore- 
said, as  and  which  to  them  should  seem  most  expedient 
to  be  burgesses  of  the  said  borough ;  and  also  setting 
out  a  clause  in  the  charter,  respecting  the  appointment 
Acceptance  of  of  a  recorder  of  the  said  borough :  Which  said  letters 
^**'^^*  patent  afterwards,  to  wit,  on  the  said   lyth  day   of 

November,  in  the  15th  year  of  the  reign  of  king  Charles 
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the  Second,  were  duly  accepted  by  the  then  mayor,        issa 
bailiff  and  burgesses  of  the  said  borough ;  and  that^  Avermeat, 
under  and  by  virtue  of  the  said  letters  patent,  the  ^^^\^^^^^ 
biirgesses  of  the  said  borough,  continually  from  and  elected  by  the 
after  tiic  granting  thereof,  hitherto  have  been  eligible,      ^  *    '^ 
and  of  right  ought  to  have  been  elected,  and  still  of 
right  ought  to  be  elected,  from  time  to  time,  by  the 
mayor,  bailiffs  and   burgesses  at  large   of  the  said 
borough,  or  the  major  part  of  them,  and  not  other- 
wise. 

To  the  third  plea  there  is  a  general  demurrer,  and  General  de- 
joinder  in  demurrer.  marrer  to  third 

To  the  special  replication  to  the  first  and  second  joinder. 
pleas,  the  Defendant,  after  praying  that  the  charter  Rejoinder  to 
night  be  enrolled,  in  which  there  appeared  to  be  a  cation  to  6rst 
general  confirmation  of  all  the  liberties,   franchises,*  pj^J^er  en- 
immunities,  privileges,  &c.  before  vested  in  the  corpo-  roimcnt  of 
ration,  rejoined,  that  the  said  letters  patent  were  not  that  part  of  it 
duly  accepted  by  the  then  mayor,  bailiffs  and  burgesses,  J,^  buraawS 
of  the  said  borough,  as  to  that  part  thereof  whereby  to  be  elected 
his  said  late  Majesty  king  Charles  ^d  did  will  and  i/rge^^was^noc 
ordain  that  the  mayor,  bailiffs  and  burgesses,  of  the  ^^y  a^cep^^- 
same  borough,  and  their  successors,  or  the  major  part 
of  them,  from  time-  to  time,  for  ever,  should  and  might 
be  able  to  elect  so  many  and  such  other  men,  inhabiting 
or  not  inhabiting  within  the  said  borough,  as  and  which 
to  them  should  seem  most  expedient,  to  be  burgesses 
of  the  said  borough,   as  by.  the  said  replication  is 
supposed. 

To  this  rejoinder  there  is  a  demurrer,  for  the  following  Demurrer 
causes :  That  the  Defendant  hath  not,  in  or  by  his  said  thereto,  and 

-  special  causes 

last-mentioned  rejoinder,  stated  or  set  forth  any  charter  assigned. 
or  letters  patent,  or  other  matter  of  record,  dispensing 
with  the  total  acceptance  of  the  said  letters  patent,  in 
the  said  last-mentioned  replication  mentioned  and  set 
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1830.       forth,  by  the  mayor,  bniliffs  and  burgesses,  of  the  said 
l^^^^      borough ;  and  authorizing  or  enabling  them  not  to  accept 
^-  the  said  last- mentioned  letters  patent,  as  to  that  part 

thereof  whereby  his  said  late  Majesty  king  Charles  2d 
did  will  and  ordain  that  the  mayor,  bailiffs  and  bur- 
gesses,  of  the  same  borough,  and  their  successors,  or 
the  major  part  of  them,  from  time  to  time,  for  ever, 
should  and  might  be  able  to  elect  so  many  and  such 
other  men,  inhabiting  or  not  inhabiting  within  the  said 
borough,  as  and  which  to  them  should  seem  most  expe- 
dient, to  be  burgesses  of  the  said  borough  ;  and  also, 
for  that  the  defendant  hath  not,  in  or  by  his  said  last- 
mentioned  rejoinder,  denied,  or  confessed  and  avoided, 
the  allegation  in  the  said  last-mentioned  replication, 
that  the  said  letters  patent  therein  mentioned  were 
duly  accepted  by  the  then  mayor,  bailiffs  and  burgesses, 
of  the  said  borough ;  and  also,  for  that  the  Defendant 
hath,  in  and  by  his  last-mentioned  rejoinder,  stated  and 
alleged  the  supposed  partial  acceptance  of  the  said 
last-mentioned  letters  patent,  as  a  matter  of  fact,  triable 
by  the  country,  instead  of  stating  and  setting  out 
therein,  as  he  ought  to  have  done,  the  charter,  letters 
patent,  or  other  matter  of  record,  if  any,  authorizing 
such  supposed  partial  acceptance,  with  a  prout  patet 
per  recordumj  and  concluding  his  said  last-mentioned 
rejoinder  with  a  verificatien  by  the  record. 
Judgment  for  The  Defendant  having  joined  in  demurrer,  the  Court 
Sd'I^nif'^  of  King  s  Bench,  after  two  solemn  arguments,  in 
pleas;  Michaelinas  term  1823,  and  Michaelmas  term  1824, 

gave  judgment  for  the  Crown,  in  Michaelmas  term 
1825,  on  the  first  and  second  pleas;  being  unani- 
mously of  opinion,  that  a  charter  granted  by  the  Crown 
to  a  corporation  cannot  be  partially  accepted,  whether 
it  be  a  charter  of  creation,  orgranted  to  a  pre-existing 
^"^tWrf^pi^*'  corporation.     On  the  demurrer  to  the  third  plea,  the 
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Chief  Justice  intimated  that  he  had  very  considerable  1830. 
doubt  whether  the  corporation  at  large  had  power  to  lovell 
make  the  bye-law  stated  in  that  plea ;  and  Mr.  Justice    „,   ^• 

t        '  Wbstwood. 

Bayley  was  decidedly  of  opinion  that  the  bye-law  was 
invalid :  But  the  other  Judges  being  of  a  different  opi- 
nion on  that  point,  judgment  was  given  for  the  De- 
fendant, on  the  third  plea.  See  this  case  very  fully 
reported,  with  the  arguments  of  counsel,  and  opinions 
of  the  Judges,  seriatim^  in  4  Barn,  and  Cres.  781, 
and  7  Dowl.  and  Ryl.  267. 

On  this  judgment  a  Writ  of  Error  has  been  brought  Writofwror. 
in  this  Honourable  House ;  and  it  is  submitted,  that 
the  bye-law,  stated  in  the  third  plea,  is  invalid,  and 
the  judgment  ought  to  be  reversed,  as  to  this  plea, 
for  the  following,  amongst  other  reasons : 

1.  That  the  power  of  making  bye-laws  being  vested  Reasons  for 
by  the  charter  exclusively  in  the  select  body  of  mayor,  menrwfttoS" 
aldermen  and  bailiffs,  of  the  borough,  the  corporation  ^^ 
at  large,  consisting  of  the  mayor,  aldermen,  bailiffs 
and  burgesses,  were  not  authorized  to  make  the  bye- 
law  stated  in  the  third  plea,  nor  any  bye-law  what- 
ever, "  touching  or  in  anywise  concerning  the  borough, 
'^  or  the  state,  right  and  interest  of  the  same." 

S.  That  the  corporation  at  large,  if  it  had  such 
power,  yet,  having  accepted  the  charter,  by  which  it 
was  declared  that  the  mayor,  bailiffs  and  burgesses  of 
the  borough,  and  their  successors,  or  the  major  part 
of  them,  should  have  the  election  of  burgesses  of  the 
said  borough,  could  have  no  right  to  make  the  above 
bye-law,  by  which  the  election  of  burgesses  was 
transferred  to  the  mayor  and  common  council,  without 
the  concurrence  or  assistance  of  the  rest  of  the  bur- 
gesses of  the  said  borough,  in  direct  contravention  of 
one  of  the  most  important  constitutions  of  the  borough, 
expressed  by  the  charter. 

Vol.  IX.  D 
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1830.  S.  That  the  above  bye-law   is  unreasonable,    and 

LovELL      alters  the  mode  of  election  prescribed  by  the  charter, 

••  and  excludes  the  burgesses  at  large  (being  an  integral 

part  of  the  corporation,)  from  voting  at  the  election  of 

burgesses. 

4.  That  this  bye-law  not  only  varies  the  constitutioa 
of  die  borough,  but  has  a  direct  tendency  to  keep  die 
number  of  common  burgesses  below  the  number  of 
the  common  council. 

5.  That,  for  anything  which  appears  to  the  contrary, 
the  bye-law  in  question  might  originally  have  been 
made  by  the  concurrence  of  an  actual  minority  of  the 
common  burgesses  with  the  common  council,  and  may 
ever  since  have  been  continued,  against  the  votes  of 
the  majority  of  the  same  body. 

6.  That  none  of  the  cases,  cited  in  support  of  the  bye- 
law,  (except  that  of  Res  v.  Birdy  13  East,  367,  which 

.  is  distinguishable  from  the  present,)  go  farther  than  to 
limit  the  number  of  electors  upon  the  election  of  officers 
of  the  corporati(Hi ;  whereas  this  bye-law  has  a  direct 
tendency  to  limit  the  number  which  are  to  constitute 
the  corporation  itself. 

For  the  Defendant,  West  wood,  it  was  contended, 
that  the  judgment  in  his  favour,  on  the  third  plea» 
ought  to  be  affirmed ;  and  the  judgment  against  him^ 
on  the  first  and  second  pleas,  ought  to  be  reversed,  for 
the  following,  among  other  reasons : 
Dutton'8  Ho8-  Because  there  is  a  general  power  inherent  in  tbe 
3i;*'iRoil  ^  corporation  at  large  to  make  bye-laws,  which  is  not 

Co™rado2'v.  *^^^  ^^^y  ^y  ^^^  grant  of  that  power  in  particular 
pi.5  cases  to  a  select  body :  nothing  is  taken  away  by  the 

charter  from  the  body  at  large  except  that  which  is 
given  to  the  select  body ;  and  the  power  of  making 
bye-laws  or  regulations  for  the  election  of  burgesses  is 
not  so  given,  and  consequently  remains  in  the  whole 
corporation. 
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Because  the  bye-Uw  in  question  was  valid  and  legal,       isso. 
inasmuch  as  it  was  only  a  delegation  of  the  power  of  ^ Jj^J^]^ 
election  made  by  the  corporation  at  large ;  that  is,  by  poradoiM, 
the  mayor,  bailifis  and  burgesses,  to  a  part  of  them**  corporation  of 
selves,  vii.  the  mayor,  baili&  and  aldermen ;  the  al-  3^^*'!!''' 
dermen,  who,  together  with  die  baili&,  constitute  the 
common  council,  being  still  burgesses,  consequently 
this  bye4aw,  which  limits  the  number  of  electors,  is 
not  liable  to  die  objection,  that  it  is  made  by  a  select 
body,  or  diat  it  s^es  off  an  integral  part  of  the 
oorporatioa. 

Because  no  distincticm^  it  is  conceived,  exists  in  Vide4B.  & 
prineiple,  or  is  to  be  found  in  the  decided  cases  be* 
tween  bye-laws,  the  object  of  which  is  to  regulate  the 
dection  of  corporate  officers,  and  those  which  regulate 
the  election  of  burgesses.  If  the  number  of  electors 
is  legally  restrained    the  object  of   the  election   is 


The  Defendant  also  humbly  submits,  that  he  is 
entided  to  judgment  on  the  Demurrer  to  the  Rejoinder 
to  the  Replication  to  the  first  and  second  pleas. 

Because  the  charter  of  Kiner  Charles  the  Second  J®*  ''•  ^'^ . 

,  ®  itii      Chancellor  of 

might  be  partially  accepted,  and  consequenuy  the  body  Cambridge* 
corporate  might  legally  act  under  its  authority,  with   ^    ^"'  *^^* 
die  exception   of  that  part  which  gives  the  mayor, 
bailifi  and  burgesses  the  power  of  election. 

Because  the  charter  of  Charles  the  Second  gave  to 
die  mayor,  bailiffs  and  burgesses,  the  power  to  elect 
boi^esses,  and  the  usage  exercised,  both  before  and 
since  the  charter,  in  the  election  of  burgesses  by  the 
mayor,  aldermen  and  bailiffs,  or  the  mayor  and  com'- 
moD  council,  as  set  forth  in  the  first  and  second  pleas, 
is  consistent  with  the  express  language  of  the  charter, 
die  mayor,  aldermen  and  bailiffs,  being,  in  fact,  mayor, 
bailifis  and  burgesses,  and  the  language,  mayor,  bailiflb 
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1830.       and  burgesses  being  only  used  as  descriptive  of  the 
^  corporate  name. 

LOVELL  *  ^ 

V.  Because  this  being  a  charter  of  confirmation,  the 

ancient  usage  of  the  borough,  for  the  mayor  and 
common  council  only  to  elect,  which  is  a  mode  of 
exercising  that  right  by  the  corporation  at  large,  is  not 
superseded. 

The  case  was  argued  on  the  l6th  February  1830, 
on  the  same  grounds  as  in  the  Court  below ;  and  on 
the  28th  May  the  eight  Judges  who  were  present  at 
the  argument  gave  their  opinions  seriatim^  all  of  them 
concurring  in  the  opinion,  that  a  charter  could  not  be 
partially  accepted,  unless  it  appeared  that  the  Crown 
wished  to  give  the  option  so  to  accept,  and  five  out  of 
the  eight  being  for  the  Defendant  in  the  third  plea, 
and  three  for  the  Crown. 

ai  Juljr  1830.       On  the  2 1st  July  1830  the  House  proceeded  to  give 

judgment. 
JudgmeDt.  Lord  Tcfiterdm  [after  stating  the  case] : — Two  ques- 
tions arose  upon  this :  1st,  Whether  it  was  competent 
to  a  corporate  body  to  accept  a  charter  in  part  only,  or 
whether  they  must  not  take  or  reject  altogether.  On 
that  point  there  was  no  difference  of  opinion  among 
the  learned  Judges,  In  former  times  there  was  some 
difference  of  opinion  among  Judges  as  to  whether  or 
not  a  charter  could  be  accepted  in  part,  and  in  part  re- 
jected ;  but  now  there  was  no  difference  of  opinion  on 
that  head  ;  and  all  were  agreed  that  a  charter  must  be 
accepted  or  rejected  in  toto,  unless  there  should  appear 
an  intention  on  the  part  of  the  Crown  that  the  body  to 
whom  the  charter  was  given  should  have  the  liberty  and 
power  to  accept  in  part,  and  reject  in  part.  On  that 
head  there  is  now  no  difference  of  opinion,  and  as  to 
that,  judgment  was  given  below  for  the  Crown, 


We^twood. 
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The  other  question  was,   whether  the  bye-law  by       .I830. 
which  the  corporation   at  large  deleerated  the  power       !    "^     ' 
of  electing  burgesses  to  a  select  body  was  a  good  bye-  v. 

law  ?  and  whether  the  election  of  the  Defendant  by  the 
select bodyso  authorized,  was  a  good  and  valid  election? 
.On  that  point  there,  was  a  difference  of  opinion  among 
the  Judges  below,  and  also  among  the  learned  Judges 
who  gave  their  opinions  in  this  House ;  but  a  consider- 
able majority  was  of  opinion  that  the  bye-law  was 
a  good  one,  and  consequently  that  the  Defendant  was 
duly  elected.  Such  also  Avas  the  opinion  of  a  majority 
of  the  Court  of  King's  fiench,  two  being  of  that  opi- 
nion, and  a  third  of  a  different  opinion ;  and  I  enter- 
taining so  much  doubt  that  I  gave  no  opinipn  at  all  ; 
and  so  judgment  was  entered  up  on  that  point  for  the 
Defendant* 

That  question  arises  in  this  way :  It  was  admitted 
that  the  corporation  existed  from  time  immemorial,  and 
that  the  power  to  make  bye-laws  was  by  common  law 
incident  to  a  corporation ;  but  inasmuch  as  the  charter 
of  Car.  2.  gave  the  power  of  making  bye-laws  to  a  se- 
lect body,  the  question  was,  whether  the  power  of  the 
whole  corporation  to  make  bye-laws  was  not  by  impli. 
cation  taken  away  ?  The  majority  of  the  Judges  were 
of  opinion  that  the  granting  a  power  to  make  bye-laws 
to  the  select  body  did  not  prevent  the  body  at  large 
from  making  bye-laws;  and  that  no  valid  objection 
could  be  made  to  this  election  by  the  select  body  to 
whom  the  power  was  by  the  corporation  at  large  dele- 
gated, except  by  the  body  at  large  itself.  1  doubted  ; 
but  the  majority  thought  that  the  power  given  to  the 
select  body  by  the  charter  was  not  inconsistent  with 
the  power  of  the  corporation  at  large  to  make  bye-laws ; 
and  that  that  power  was  not  taken  away  by  the  charter. 
I  have  had  some  communication  with  the  Lord  Chan- 

i>3 
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1850.      cellor  on  the  subject,  and  he  agrees  with  the  majority 
of  the  Judges ;  and  I  also  am  now  of  that  opinion. 

I  should  mention  that  some  were  of  opinion  that  this 
bye-law  could  not  be  considered  as  good  under  any 
circumstances,  on  the  principle  that  the  body  at  large 
had  no  right  to  transfer  the  power  to  elect  burgesses 
from  themselves  to  a  select  body.  But  so  many  bye- 
laws  of  this  description  have  been  held  to  be  good, 
that  now  it  may  be  considered  as  settled  that  such  bye- 
laws  may  be  made  by  the  body  at  large.  I  agree^ 
therefore,  with  the  majority  of  tiie  Judges  that  this  is 
a  good  and  valid  bye-law,  and  I  recommend  that  in 
all  respects  the  judgment  of  the  Court  below  be 
affirmed. 

Affirmed  accordingly. 
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1830. 
Tenantry  Acts, 


APPEAL, 

FROM    THE    IKISll    COURT    OF    EXCHEQUER. 

Myles  John  O'Reilly  .        .        -     Appellant.  5juiy 

Sarah  Featherston,  and  others       Respondents. 

lenantryAc 

Where  a  tenant,  havings  mortgaged  his  lease,  has  neglected  to      ^®"<^|<*'^^» 

pay  rent,  and  costs,  or  file  his  bill,  according  to  the  proTi-     Mortgagee. 

flions  of  the  Tenantry  Acts,  within  six  months  from  the 

time  of  execution  executed  on  an  ejectment  brought  by  the 

landlord,   the   mortgagee  has  a  further  period   of  three 

months  within  which  he  may,  by  payment  of  rent  and  costs, 

or  filing  his  bill  and  lodging  the  money  in  Court,  save  the 
lease  from  forfeiture. 


IN  the  year  1789  Robert  Johnson  held  a  lease  for  sixty- 
one  years  of  certain  lands  in  the  county  of  Roscom- 
mon, at  a  rent  of  200/.,  payable  to  a  Mr.  Knox,  the 
head  landlord,  and  these  lands  he  sub-let  to  some  under- 
tenants at  a  profit-rent.  Johnson  was  also  entitled  in 
fee  to  certain  other  lands  in  the  counties  of  Roscommon 
and  Leitrim,  and  mortgaged  both  these  and  the  lease- 
hold lands  to  a  Mr.  Preston,  who  assigned  the  mort- 
gage to  a  Mr.  Walsh.  In  1807  Johnson  died,  having 
devised  the  whole  of  the  lands  mentioned  to  Francis 
Featherston  and  J.  and  G.  Devenish,  against  whom, 
in  the  same  year,  Walsh  filed  a  bill  of  foreclosure  in 
the  Court  of  Exchequer.  In  1808  the  Appellant, 
Myles  John  O'Reilly,  became  entitled  to  the  interest 
in  the  leasehold  lands  which  had  been  held  by  Knox 
as  head  landlord  ;  and  in  Easter  term  1811,  a  year's 
rent  being  then  due  to  him,  he  brought  an  ejectment  ii;i 
the  Court  of  Common  Pleas  under  the  Tenantry  Acts ; 
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1830.       and  on  the  18th  of  October  1811  he  Avas  put  in  pos- 
O'Reilly     session  by  the  sheriff  under  a  writ  of  habere. 

»•  On  the  20th  of  July  1811  a  decree  was  pronounced 

Jr  EATU  £RSTON 

and  others,  in  the  foreclosure  suit  in  favour  of  the  representatives 
of  Walsh  the  mortgagee,  who  had  previously  died. 
The  tenants  of  the  leasehold  premises  had  permitted 
the  six  months  allowed  by  the  Acts  to  expire  without 
haying  paid  or  tendered  to  the  landlord  the  amount  of 
the  rent  in  arrear,  and  the  costs  of  the  ejectment,  so 
that  the  landlord  claimed  the  lease  as  forfeited ;  but 
the  mortgagees,  before  the  expiration  of  nine  months 
from  the  time  of  execution  executed  in  the  ejectment, 
tendered  the  full  amount  of  the  rent  and  costs,  which, 
as  they  contended,  was  sufficient  under  the  Acts  to 
save  the  forfeiture  ;  but  the  landlord  refused  to  accept 
the  amount  so  tendered ;  and  then  on  the  29th  June 
1812  the  mortgagees  and  under-tenants  filed  their  bill 
in  the  Exchequer  for  redemption  of  the  lease,  and  paid 
the  money  into  Court ;  and  on  the  9th  May  1817  the 
Court  decreed  that  the  mortgagees  were  entitled  to 
redeem,  and  directed  the  necessary  accounts  to  be 
taken  between  all  the  parties  interested ;  but  the  Appel- 
lant then  entered  into  an  arrangement  with  the  mort- 
gagees, by  which  he  paid  them  the  money  due  to  them 
on  the  mortgage,  and  thereupon  obtained  from  them 
an  assignment  of  the  mortgage  to  a  trustee  on  his 
account;  and  then,  considering  the  leasehold  pre- 
mises as  vested  in  himself,  discharged  of  the  lease, 
or  that  he  became  entitled  to  the  equity  of  redemption, 
he  proceeded  to  sell  the  other  mortgaged  lands  under 
the  decree  of  the  10th  July  1811  in  the  foreclosure 
suit. 

In  January  1821,  Sarah  Featherston,  representative 
of  Francis  Featherston,  filed  a  bill  in  the  Exchequer 
against  the  Appellant  and  others,  and  prayed,  amongst 
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Other  things,  that  all  parties  might  be  restrained  from       i  sso. 
proceedings  under  the  foreclosure  decree  of  the  10th     ^^^^"^ 
July  181 1,  until  they  should  have  proceeded  with  effect         v. 
under  the  decree  for  redemption  of  the  9th  May  1817;  ^^aVdSr 
and  that  the  accounts  directed  by  that  decree  might  be 
taken,  &c.   The  Court  immediately  ordered  the  injunc- 
tion to  issue  ;  and  on  the  l6th  July  18S4  decreed  that 
the   Respondent,  Sarah  Featherston,  was  entitled  to 
have  the  accounts  taken  as  directed  by  the  decree  of 
the  9th  May  1817  in  the  redemption  cause;  and  from 
this  decree  the  Appellant  appealed. 

The  cause  was  heard  in  the  House  of  Lords  in  the 
course  of  the  session  1 829i  and  it  was  contended  for 
the  Appellant,  that  the  equity  of  redemption  of  the 
said  lease  which  was  subsisting  at  the  time  execution 
was  executed  under  the  judgment  in  ejectment  herein- 
before stated,  became  in  effect  from  that  time  vested 
absolutely  in  the  Appellant,  by  virtue  of  the  statutes 
before  mentioned ;  and  was  not  restored  to  or  re-vested 
in  the  evicted  lessees  by  any  subsequent  act  of  the 
mortgagees,  or  of  the  Appellant,  or  otherwise  how- 
soever. 

For  the  Respondents  it  was  contended,  that  accord- 
ing to  the  true  construction  of  the  statutes  for  non- 
payment of  rent  in  Ireland,  if  a  mortgagee  redeem 
within  nine  months  after  the  execution  of  a  writ  of 
habere^  founded  on  a  judgment  in  ejectment  for  non- 
payment of  rent,  the  effect  of  such  redemption  is  to  set 
up  the  lease  to  all  intents  and  purposes  for  the  benefit 
of  the  mortgagor,  as  well  as  of  the  mortgagee  so 
redeeming,  and  therefore  the  said  decree  of  the  9th  of 
May  1817  was  in  all  respects  well  founded. 

The  main  question  was,  whether  the  tender  of  the 
amount  of  the  rent  and  costs  by  the  mortgagees  to  the 
landlord,  before  the  expiration  of  nine  months  from 
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isdo.  the  time  of  execution  executed  in  the  ejectment,  sared 

^;^^^^^  the  forfeiture  of  the  lease  for  all  parties.     The  clanse^i 

v.  in  the  Tenantry  Acts  which  bear  upon  this  question 

and  utiiers.  ^trc  as  foUow  : 

Extracts  from  Irish  Tenantry  Acts,  Stat.  11  Ann.  c.  S. 

(Irish  Act*) 

Recites  incon*  Section  2d. — And  whereas  great  inconveniences  do 
which  ^and-  frequently  happen  to  lessors  and  landlords  in  cases  of 
lords  were  ex-  re-entry  for  non-payment  of  rent,  by  reason  of  the 

many  niceties  that  attend  re-entries  at  common  law ; 
and  forasmuch  as  when  a  legal  re-entry  is  made  the 
landlord  or  lessor  must  be  at  the  expense,  charge  and 
delay  of  recovering  in  ejectment  before  he  can  obtain 
the  actual  possession  of  the  demised  premises ;  and  it 
often  happens  that  after  such  a  re-entry  made,  the 
lessee,  or  his  assignee,  upon  one  or  more  bills  filed  in 
a  Court  of  Equity,  not  only  holds  out  the  lessor  or 
landlord  by  an  injunction  from  recovering  the  posses- 
sion, but  likewise  pending  the  said  suit  do  run  much 
After  the  asth  more  in  arrear,  without  giving  any  security  for  the 
^^y  °^^^^^^  rents  due  when  the  said  re-entry  was  made,  or  which 
more  than  one  shall  or  do  afterwards  incur ;  for  remedy  whereof,  be 
is1nan«ar,'the  it  enacted  by  the  authority  aforesaid,  that  in  all  cases 
landlord  may    between  landlord  and  tenant,  from  and  after  the  25th 

serve  a  sum-      *^-^,**  J.  ri  a 

mons  in  eject-  day  of  March,  m  the  year  of  our  Lord  1712,  as  often 
^^formal^de-  as  it  shall  happen  that  more  than  one  half  year's  rent 
mand  and  re-  gj^j^]]  b^  (q  arrear,  and  the  landlord  or  lessor  to  whom 

entry 

the  same  is  due  hath  right  by  law  to  re-enter  for  the 
non-payment  thereof,  such  landlord  or  lessor  shall  and 
may,  without  any  formal  demand  or  re-entry,  serve 
a  summons  in  ejectment  for  the  recovery  of  the  de- 
mised premises,  which  summons  in  ejectment  shall 
stand  in  the  place  and  stead  of  a  demand  and  re-entry ; 
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and  in  case  of  judgment  against  the  casual  ejector,  or        193a 
nonsuit  for  not  confessing  lease,  entry  and  ouster,  it  ^^^  ^  ^^  ^jj 
shall  be  made  appear  to  the  Court  where  the  said  suit  be  proved  that 

ball  a  year's 

is  depending,  by  affidavit,  or  to  be  proved  upon  the  reot  ma  doe, 
trial,  in  case  the  Defendant  appears,  that  more  than  ^asM^Vsuf^ 
half  a  year's  rent  was  due  before  the  said  summons  ficient  dktreM 
was  served,  and  that  no  sufficient  distress  was  to  be  ses,  and^^uT* 
found   on   the  demised  premises  countervailing:  the  Jbe  landlord 

*  o  had  power  to 

arrears  then  due,  and  that  the  lessor  or  lessors  in  re-enter, 

ejectment  had  power  to  re-enter,  then  and  in  every 

such  case  the  lessor  or  lessors  in  ejectment  shall  re* 

cover  judgment  and  execution,  in  the  same  manner  as 

if  the  rent  in  arrear  had  been  legally  demanded,  and 

a  re-entry  made ;  and  in  case  the  lessee  or  lessees,  his 

or  their  assignee  or  assignees,    or  other  person  or  f^«"  *«  ^^ 

,   .     .  ^     .    .  t         1  .11  lord  shall  reco- 

persons  claimmg  or  denying  under  the  said  leases,  ver judgment; 
shall  permit  and  suffer  judgment  to  be  had  and  re- 
covered on  such  ejectment  and  execution  to  be  exe-  and  tbe  tenant 
cuted  thereon,   without  paying  the  rent  in  arrear,  i^^il^/tf  be^ 
together  with  full  costs,  and  without  filinff  any  bill  or  ^oesnotpay 
bills  for  relief  in  equity,  within  six  calendar  months  rear  and  costs, 
after  such  execution  executed,  then  and  in  such  case  monSZ** 
the  said  lessee  and' lessees,  his  or  their  assignee  or 
assignees,  and  all  other  persons  claiming  and  deriving  R^nedy  by 
under  the  said  lease,  shall  be  barred  and  foreclosed  ^"^    *'™'* 
from  all  relief  or  remedy  in  law  or  equity,  other  than 
by  writ  of  error  for  reversal  of  such  judgment,  in  case 
the  same  shall  be  erroneous ;  and  the  said  landlord  or 
lessen*  shall  from  thenceforth  hold  the  said  demised 
premises  discharged  from  such  lease ;  and  if  on  such 
ejectment  verdict  shall   pass  for  the  Defendant  or 
Defendants,  or  the  Plaintiff  or  Plaintiffs  shall  be  non-^ 
suited  therein,  except  for  tbe  Defendant  or  Defend-^ 
ants  not  confessing  lease,  entry  and  ouster,  then  in 
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1830.        every  such  case  such  Defendant  or  Defendants  shall 
o^Tllv     ^^^^  ^^^  recover  his  and  their  full  costs. 

Fbatberston  (Same  Statute.) 

aiMloUiers.  Section  Sd.— Provided  always,  that  nothing  herein 
The  rights  of  contained  shall  extend  to  bar  the  right  of  any  mort- 
iiTpo^^ou,  gstg^®  ^^  mortgagees  of  such  lease,  or  any  part  there- 
sa\€d.  Qf^  ^Ijo  shall  not  be  in  possession. 

4th  Geo.  1,  c.  5.     (Irish  Statute.) 
Recites  eiist-        Section  3d. — And  whereas  it  hath  been  a  frequent 
;II^^?^-Ili!ir  practice  for  sub-sheriflFs,  and  seneschals  of  manors,  to 

111  recovenng     r  '  ' 

rents.  take  insufficient  security  on  replevins,  by  which  means 

landlords  have  been  often  put  to  great  trouble,  charges 
and  vexation,  in  recovering  their  rents,  after  judgment 
obtained  in  avowry :  and  whereas  it  hath  been  found 
difficult  for  landlords  or  lessors  to  prove  the  want  of 
sufficient  distress,  by  reason  of  niceties  that  attend 
such  proof,  whereby  the  said  former  Act  hath  proved 
And  enacts,  in  a  great  measure  ineffectual ;  be  it  therefore  enacted 
35th  day  of  ^    by  the  authority  aforesaid,  that  from  and  after  the 

l>cc  1717,  25th  day  of  December  1717,  as  often  as  it  shall  hap- 
when  niore  _  ,  in  11  1 

than  one  tear's  pen  that  more  than  one  year  s  rent  shall  be  due  and  in 
d^  though  an  arrear  to  any  landlord  or  lessor,  though  there  be 
there  be  a  suf-  distress  sufficient  on  the  land  to  answer  the  said  rent 

ncient  distress, 

the  landlord  in  arrear,  such  landlord  or  lessor  may  serve  a  summons 
3:?.S  "•   in  ejectment  for  recovery  of  the  demised  premises ; 

and  in  case  of  judgment  against  the  casual  ejector,  or 
nonsuit  for  not  confessing  lease,  entry  and  ouster,  if  it 
and  if  i^^hall  shall  be  Diade  appear  to  the  Court  where  the  said  suit 
one  jear*8  rent  is  depending,  by  the  affidavit  of  such  landlord  or  lessor, 
bi^iofd'sbdl  ^^  agent  or  receiver,  or  that  it  shall  be  made  appear  on 
riicoirerjai%-    the  trial,  in  case  the  Defendant  appears,  that  more 

than  one  year's  rent  was  due  before  the  said  summons 
was  served,  then  and  in  every  such  case  such  land- 
lord  or  lessor,  his  lessee  in  ejectment,  shall  recover 
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judgment,  and  have  execution  thereon ;  and  the  jury        i83a. 
that  shall  try  such  cause,  in  case  it  shall  be  before     O'Reilly 
a  jury,  and  if  not,  the  Judge  before  whom  the  judg-  ». 

roent  shall  be  given,  shall  ascertain  the  sum  that  shall     and  others. 
be  so  due  and  in  arrear ;  and  in  case  the  lessee  or  if  tenant  suffer 
lessees,  his  or  their  assigns,  or  other  person  or  persons  ^*e"^^°j^ 
claiming  or  deriving  under  the  said  lease,  shall  permit  and  do  not  pay 
and  suffer  judgment  to  be  had  and  recovered  on  such  months  after- 
ejectment  and  execution  to  be  executed  thereon,  with-  ^*^*'  ^®  **^^*^ 
out  paying  on  demand   the  rent  so  ascertained  as  barred, 
aforesaid  to  be  in  arrear,  together  with  full   costs, 
which  the  officer  is  hereby  empowered  to  tax,  or  de- 
positing the  same  in  a  Court  of  Equity,  on  filing  a  bill 
within  six  months  after  execution  executed,  then  and 
in  such  case  the  said  lessee  or  lessees,  his  or   their 
assignee  or  assignees,  and  all  other  persons  claiming 
or  deriving  under  the  said  lease,  shall  be  barred  and 
foreclosed  from  all  relief  or  remedy  in  law  or  equity^ 
other  than  by  writ  of  error  for  reversal  of  such  judg- 
ment, in  case  the  same  shall  be  erroneous ;  and  the  And  the  land 
said   landlord   or  lessor  shall  from  thenceforth  hold  charged  of  the 
the  said  demised  premises  discharged  from  such  lease,     ^^^<^* 

(Same  Statute.) 
Section  5th.— Provided  always,  that  nothing  therein  Rights  of 
contained  shall  extend  to  bar  the  right  of  any  mort-  not"in"TOMes- 
gagee  of  such  lease,  or  any  part  thereof,  who  shall  not  «<>»>  ^^^ 
be  in  possession. 

8th  Geo.  1,  c.  2.     (Irish  Statute.) 
Section  4th.  —And  be  it  enacted,  by  the  authority  Mortgagees  to 
aforesaid,  that  where  any  lease,  for  avoiding  of  which  ^  bave^n© 
such  ejectment  is  brought,  shall,  before  the  brinffinff  months  to  pay 

1       .  1  ,  !  y    r  111      the  arrear  after 

such  ejectment,  have  been  mortgaged  for  a  valuable  execution  exe- 
consideration,  and  the  lessee  and  mortgagee,  and  their  ^"^' 
respective  assignees,  shall  be  duly  served  with  sum- 
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18S0.       mons  in  the  said  ejectment,  and  a  proper  affidavit  or 

O'Reilly     ^davits  of  the  said  summons  shall  be  made  and  duly 

f.  filed,  and  the  Plaintiff  shall  obtain  judgment  and  exe- 

yp  A  TIf  PtRHTO  W 

•nd  Others,  cutlon  in  the  said  ejectment,  then  if  the  said  mort- 
gagee, or  his  assignee,  shall  not  within  nine  months 
after  such  execution  executed  pay  or  tender  unto  such 
landlord  or  lessor  the  said  rent  in  arrear  and  costs, 
to  be  ascertained  in  such  manner  as  in  and  by  the  said 
Acts  is  directed  and  appointed,  then  such  mortgagee, 
or  his  assignee,  shall  be  barred  and  foreclosed  of  all 
relief  or  remedy  in  law  or  equity,  on  account  of 
the  said  mortgage ;  and  the  said  landlord  or  lessor 
shall  from  thenceforth  hold  and  enjoy  the  demised 
premises,  discharged  and  freed  from  the  said  mort- 
gage, and  the  equity  of  redemption,  any  thing  in  the 
said  Acts,  or  any  law  to  the  contrary,  notwithstanding* 
Mortgages  and  Section  5th. — And  be  it  further  enacted,  by  the 
Ui*i^te^  authority  aforesaid,  that  all  and  every  mortgage  of  any 
within  six        lease,   and  every  assignment  thereof  already  made, 

shall  be  registered  before  the  ^th  day  of  June  which 
shall  be  in  the  year  of  our  Lord  1722>  in  such  manner 
as  is  required  by  the  statute  for  public  registering  of 
deeds,  conveyances  and  wills ;  and  all  such  mortgages 
and  assignments  hereafter  to  be  made  shall  be  regis- 
tered in  like  manner  within  six  calendar  months  after 
perfection  thereof;  and  in  default  of  registering  such 
mortgage  or  assignment  in  manner  aforesaid,  the  land* 
lord  or  lessor  may  proceed  in  ejectment,  and  obtain 
judgment  and  execution  thereon,  although  such  mort- 
gagee  or  assignee  be  not  served  with  summons  in 
^ectment,  in  such  manner  as  if  such  mortgagee  or 
assignee  had  been  duly  served. 
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On  the  5th  July  1830,  Judgment  was  given,  5  July  isso. 

Lord  Chancellor : — ^The  question  in  this  case  de-  Judgment. 
pends  on  the  construction  of  the  Irish  statutes  of  the 
11th  Anne,  and  the  4th  and  8th  Geo.  1,  called  the 
Tenantry  Acts.  The  effect  of  these  Acts  is,  that  if  the 
rent  be  in  anrear  for  a  year,  the  landlord  may  have 
judgment  and  execution  in  ejectment ;  and  if  the  tenant 
does  not  pay  his  rent  and  the  costs  of  the  ejectment 
within  six  months  from  the  time  of  the  execution 
executed,  or  file  a  bill,  and  pay  the  money  into  Court, 
his  right  is  barred,  and  the  landlord  shall  have  the  land 
free  from  the  lease.  Such  was  the  enactment  in  the 
Act  of  the  4th  €reo.  1,  which,  like  the  statute  of  Anne, 
contained  a  general  saving  clause  in  favour  of  mort- 
gagees. Then  came  the  Act  of  the  8di  Geo.  1 ,  saving 
the  ri^ts  of  mortgagees  more  precisely.  As  the 
tenant  was  allowed  six  months  time  to  pay,  the  mort- 
^gee  was  allowed  nine  months  time  to  pay  before  his 
fight  became  forfeited,  and  the  landlord  had  the  land 
free  of  the  lease. 

The  question  arising  in  this  case  is  of  this  de- 
scription :  Whether  when  the  tenant  having  mortgaged 
the  le&J^e  neglects  to  pay  his  rent  in  proper  time,  the 
mortgagee  can  save  the  forfeiture  by  paying  the  rent 
and  costs  after  the  expiration  of  the  six  months,  but 
before  the  expiration  of  the  nine  months  ?  This  is  a 
question  of  great  importance  and  general  interest.  It 
is  clear  that  the  lease  is  in  the  mortgagee.  It  is 
the  legal  estate,  and  the  security  for  his  debt ;  and 
it  is  difficult  to  perceive,  if  the  payment  of  the  rent 
and  oosfts  has  effect  and  operation  for  one  purpose, 
why  it  dKNild  not  have  effect  and  operation  for  all 
purpoiei. 

In  the  course  of  the  argument  at  the  Bar,  a  question 
was  Bsked,  which  still  remains  unanswered^    Suppose 
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1830.       the  mortgagee  assigns  the  mortgage  with  covenants, 
^^Z^"    '       what  would  be  the  situation  of  the  landlord  ?  Would 

OReilly 

V.  he  be  bound  by  the  covenants  ?    It  would  be  extra- 

^andoxhen^  Ordinary  if  he  were  to  be  bound  by  the  covenants,  and 
yet  that  the  tenant  should  lose  his  estate. 

But  it  is  stated  in  the  Act,  that,  in  case  the  tenant 
neglects  to  pay,  the  landlord  shall  hold  the  land  free 
from  the  lease ;  and  it  is  contended,  that  such  being  the 
case,  the  right  of  the  tenant  could  not  be  set  up  again 
by  the  payment  of  the  rent  and  costs  by  the  mortgagee. 
But  all  the  Acts  must  be  taken  together,  and  when  so 
taken  it  is  clear  that  these  words  of  the  8th  Geo.  1, 
cannot  be  construed  literally,  for  one  object  of  the  Act 
was  to  save  the  right  of  the  mortgagee ;  and  if  on  the 
neglect  of  the  tenant  to  pay  the  rent,  the  landlord 
were  to  hold  the  land  completely  discharged  of  the 
lease,  the  right  of  the  mortgagee  would  be  defeated, 
for  the  lease  is  his  interest  in  the  premises.  The 
words  therefore  cannot  be  taken  literally,  and  if  the 
tenant  does  not  pay  within  the  six  months  the  forfeiture 
may  be  prevented,  by  the  tenant  and  mortgagee  paying 
before  the  expiration  of  the  nine  months. 

It  was  said  in  the  course  of  the  argument  that  the 
effect  of  the  Acts  was  not  to  set  up  the  lease  in  the 
tenant,  but  to  transfer  the  equity  of  redemption  to  the 
landlord.  If  that  was  so,  the  Legislature  should  have 
said  so.  But  so  far  from  it,  that  the  language  em- 
ployed has  a  contrary  tendency,  stating,  that  the  lease 
would  be  forfeited  in  case  of  nonpayment  by  the  mort- 
gagee before  the  expiration  of  nine  months,  implying, 
that  in  case  the  payment  should  be  made  within  the 
time  limited,  the  lease  would  be  still  in  force,  so  that 
there  was  no  transfer  of  the  equity  of  redemption. 
The  force  of  this  was  felt  at  the  Bar,  and  reference  was 
made  to  different  parts  of  the  act  to  show  that  it  was 
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drawn  loosely,  and  it  was  contended  that  the  words        1830. 
ought  to  receive  an  interpretation  different  from  their     O'Reilly 
ordinary  meaning.     But  the  equity  of  redemption  are  ^- 

Featherstok 

words  so  familiar,  that  this  could  hardly  be  the  inten-     and  othen. 
tion  of  the  Legislature,  and  the  words  of  the  Act  must 
be  understood  according  to  their  ordinary  and  legal 
import  and  meaning. 

It  was  asked  why  six  months  had  been  made  the 
period  for  the  tenant  to  save  his  interest,  and  nine 
months  for  the  mortgagee.  It  does  not  seem  difficult 
to  discover  the  reason  for  that.  It  was  the  duty  of  the 
tenant  to  pay  in  the  first .  instance ;  but  if  the  tenant 
neglected,  then  it  was  but  reasonable  that  the  mort- 
gSLgee  should  have  time  and  notice,  after  the  failure  of 
the  tenant,  to  save  the  lease,  which  was  his  interest. 
This  appears  to  me  to  be  the  reasonable  construction 
of  the  Acts,  and  it  is  one  which  is  free  from  the  ano- 
malies which  were  referred  to  in  the  argument.  If  it 
is  reasonable  that  the  tenant  should  have  six  months  to 
pay  the  rent  and  costs,  it  is  reasonable  that  the  mort- 
gagee should  have  a  further  term  to  save  his  interest ; 
and  if  the  payment  is  not  made  in  nine  months  the 
landlord  then  has  his  forfeiture,  and  then  all  is  right. 
There  is  no  inconvenience  in  this,  for  it  is  merely  ex- 
tending the  time  for  the  payment  which  is  necessary  to 
save  the  forfeiture.  It  was  said  that  Lord  Redesdale 
intimated  a  different  opinion  in  a  case,  called  Nesbitt 
and  Trevitt,  but  then  that  was  not  the  ground  of 
the  judgment  .  The  question  there  was  decided. on 
another  ground,  and  it  was  not  necessary  to  decide  this 
point  We  have  lost  the  benefit  of  the  assistance  of 
that  eminent  man  by  death,  but  he  read  the  papers  in 
this  cause,  and  was  far  from  entertaining  the  opinion 
which  he  is  said  to  have  intimated  in  Nesbitt  and 
Trevitt     So  the  late  Lord  Chancellor  of  Ireland, 

Vol.  h.  e 
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1830.  I  mean  Lord  Manners,  was  present  at  the  argument, 
o^ETULY  ^^^  ^^^^  ^^^  papers.  I  have  conversed  with  him  on 
V.  the  suhject,  and  he  does  not  agree  in  the  opinion  said 
and  others,  to  have  been  intimated  by  Lord  Redesdale,  but  entirely 
concurs  with  me  in  my  construction  of  the  Acts.  If 
this  construction  should  be  adopted  there  will  be  little 
difficulty  in  deciding  this  case.  The  representatives  of 
the  mortgagee  have  filed  their  bill,  and  paid  the  money 
into  Court  before  the  expiration  of  the  nine  months, 
and  under  these  circumstances  I  am  satisfied  that  the 
Court  below  was  right  in  holding  that  the  right  of  the 
mortgagee  was  not  sunk,  nor  the  lease  forfeited,  other- 
wise it  would  be  a  great  object  with  the  landlord  to 
make  an  arrangement  with  the  tenant  to  defeat  the 
claims  of  a  mor^agee  or  sub-lessee.  The  fiill  in  this 
case  was  filed  in  1821,  and  the  Plaintiff^  Sarah  Featber- 
ston,  prayed  that  she  might  be  declared  entitled  to 
proceed  with  the  account  taken  under  the  decree  of 
1 8 1 7-  The  question  then  resolves  itself  into  a  question 
of  form,  and  it  appears  to  me  that  the  Court  below  did 
what  was  correct  as  between  the  landlord  and  the  other 
persons  lawfully  interested.  It  is  clear  that  the  relative 
rights  of  the  parties  could  never  be  adjusted  till  these 
accounts  are  taken,  and  the  Court  did  right  in  de- 
claring Sarah  Featherston  entitled  to  adopt  and  proceed 
in  these  accounts,  so  that  the  rights  might  be  adjusted 
on  the  one  side  and  the  other,  reserving  to  itself  to  dis* 
pose  of  the  future  questions  that  might  arise  in  the 
case,  and  I  propose,  therefore,  that  the  decree  be 
•  affirmed. 

Affirmed  accordingly. 
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FKOM    THE    IUI6H   COUAT    OF    CHANCERY. 


WiLLSON        .  -  « 

Cabmicslael,  and  others 


-  Appellant. 

-  Respondents. 


An  Execator,  conducting  suits  as  solicitor  for  the  Legatees 
under  the  will  of  his  testator,  not  allowed  his  costs  in  the 

'  first  instance,  where  it  appeared  that  he  had  conducted  the 
suits  in  a  negligent  and  tardy  manner. 


5  April  1829; 

10  June  1830. 

Executor. 

L^tees. 

Uosts. 

Computatiou 

of  iuterest. 


Andrew .CARMICHAEL,  of  the  city  of  Dublin, 
solicitor,  by  will,  dated  the  24th  April  1794,  devised 
and  bequeathed  his  properly  to  be  divided  in  equal 
'Shares  between  and  among  .his  wife  and  children ;  and 
joade  WillsoD,  also  a  solicitor,  who  was  married  to  one 
;af  his  daughters,  sole  executor.  Carmichael,  who 
.died  in  the  same  year,  had  been  a  practising  attorney^ 
and  clerk  of  the  Crown  and  Peace  for  several  counties 
(in  Ireland,  and  almost  the  whole  of  his  personal  pro- 
perty consisted  of  bonds,  mortgages  and  judgment- 
;debts ;  and  the  Appellant  had  to  institute  and  defend 
various  suits  at  law  and  in  equity  relative  to  the  assets 
of  his  testator. 

In  1812  the  widow,  and  all  the  children  of  the  tes- 
tator, except  Appellant's  wife,  filed  their  bill  in  Chan- 
.cery  against  the  Appellant,  (executor)  praying  for  the 
usual  accounts,  and  also  for  an  inquiry  as  to  the  suits, 
whether  necessarily  and  properly  instituted,  conducted 
.and  defended  for  the  benefit  of  the  estate.  The  Ap- 
.pellant  answered,  and  rendered  an  account ;  and  after 
the  usual  further  proceedings  the  cause  was  heard  on 
the  14th  April  1818,  when  a  decree  was  pronounced, 
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1830,  by  which  it  was  referred  to  Thomas  Ellis,  Esq.  one  of 
^J^^^^^  the  Masters  of  the  Court  of  Chancery,  to  take  certain 
«'•  accounts  of  the  personal  estate  and  effects  of  the  testa- 
nnd  others,  tor,  Andrew  Carmichael,  with  various  special  direc- 
tions ;  and  amongst  other  things,  the  said  Master  was 
directed  to  inquire  whether  any,  and  what,  sums  of 
money  due  to  the  estate  of  said  testator,  had  been  lost 
by  the  default  or  negligence  of  the  said  Appellant ; 
and  whether  any,  and  which,  of  the  suits  in  the  plead- 
ings mentioned  were  necessarily  and  properly  instituted, 
carried  on,  or  defended,  and  for  the  benefit  of  the 
estate ;  and  whether  the  same,  or  any  of  them,  were  so 
instituted  or  defended  with  the  knowledge  and  appro- 
bation of  Respondents,  or  any,  and  which  of  them,  or 
not ;  and  that  the  Master  was,  in  taking  the  said  last- 
mentioned  account,  to  tax  and  compute  the  amount  of 
said  executor's  several  bills  of  costs,  for  business  done 
by  him  as  attorney  in  the  said  several  causes,  without 
prejudice,  nevertheless,  to  the  question,  whether  said 
Appellant,  Thomas  WiUson,  being  an  executor,  was,,  as 
an  attorney,  to  be  allowed  such  costs,  or  any  of  them, 
except  so  far  as  he  had  paid  and  disbursed  money  on 
account  of  such  costs. 

The  Master  afterwards  made  his  Report,  part  of 
which  was  as  follows  : 

*^  I  find  that  the  several' suits  instituted  by  the  said 
^'  defendant,  as  executor,  against  Laurence  Geoghegan, 
**  Deborah  and  Thomas  Lowndes,  Arthur  NichoUs,  and 
"  others,  and  Martin  Armstrong,  and  others,  were  pro- 
^^  perly  instituted  and  commenced  by  said  executor  ; 
**  but  whether  with  the  knowledge  of  such  of  the 
^  legatees  of  said  Carmichael  as  were  then  adults,  has 
^^  not  appeared  in  evidence  before  me :  I  find,  how- 
**  ever,  that  said  causes  were  not  conducted  with  due 
**  diligence,  or  due  regard  to  the  interest,  or  to  the 
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"  peculiair  circumstances  of  the  properties  on  which       isso. 
**  the  debts  due   in  such   cases  were  secured  ;  and     .^r 

'  WiLLSON 

*•  find,  that  by  such  delay  and  default  in  prosecuting  ». 

"  said  causes,  the  recovery  of  the  debts  due  in  all  of    ^dothen!' 

**  them  has'  been  unnecessarily  delayed,  and  in  some 

"  of  them,  probably  endangered ;  and  have  therefore 

**  disallowed  the  defendant  credit  for  the  costs  of  same ; 

^'  and  humbly  submit,  whether  the  claim  of  said  de- 

^'  fendant  for  the  costs  of  said  suits,  should  not  for  the 

**  present  be  postponed  till  the  debts  due  in  said  causes 

^^  shall  be  respectively  recovered,  and  the  defendant 

^^  be  enabled  to  recover  said  costs,  as  between  party 

^^  and  party,  out  of  said  estates,  with  liberty  to  claim 

**  against  the  assets  for  such  bills  of  costs,  as  between 

'<  solicitor  and  client,  when  duly  taxed,  as  may  then 

"  eventually  and  fairly  be  due  to  him." 

The  Appellant  excepted  to  this  part  of  the  report ; 
but  by  order  of  the  Lord  Chancellor  of  the  ISth  July 
and  6th  December  1825,  the  exceptions  were  over- 
ruled, and  the  report  was  in  other  respects  confirmed  ; 
and  on  the  Slst  May  1826,  the  Lord  Chancellor  made 
this  further  decretal  order  in  the  cause  : 

*^  Refer  it  back  to  the  Master ;  and  in  the  taking  of 
^^  the  accounts  let  the  Master  charge  simple  interest 
on  the  sums  found  by  said  Report  to  be  in  the 
executor's  hands  in  each  year  to  the  date  of  said 
Report  of  24th  February  1826,  as  the  shares  of  said 
**  legatees,  and  credit  the  executor  with  the  payments 
**  in  each  year,  with  interest  from  the  time  of  such 
^'  payments  to  the  date  of  said  Report  (except  as  to 
*'  the  said  infants  during  the  period  of  their  infancy) ; 
''  and  declare  that  during  the  said  period  the  said 
'<  executor  is  not  to  be  credited  with  payments  beyond 
*'  the  interest  on  the  shares  of  said  infants;  and  let  the 
^'  Master  strike  a  balance  on  the  said  several  accounts 
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"  between  the  executor  tmi  said  several  parties 
**  respectively,  and  as  to  the  other  points,  let  same  and 
"  all  further  directions  be  reserved  until  return  of  the 
**  Master's  further  report." 

From  this  decree  the  legatees  appealed,  on  the 
ground  that  the  executor  had  not  been  charged!  with 
interest  as  he  ought  to  have  been,  but  the  decree  was 
affirmed  with  a  vanation- 

The  executor  (the  Appellant)  lodged  this  cross-appeal 
against  the  decretal  orders  which  over-ruled  bis  excep- 
tions, and  submitted  that  they  ought  to  be  reversed  for 
the  following  among  other  reasons : 

First.— Because  the  object  of  the  inquiry  directed 
by  the  decree  was  to  ascertain  whether  any  suit  had 
been  wantonly  and  unnecessarily  instituted  or  carried 
on,  and  for  the  mere  purpose  of  profit  to  the  Appellant, 
and  not  to  measure  the  degree  of  diligence  with  which 
he  proceeded,  which  was  quite  immaterial,  if  no  ulti- 
mate loss  accrued,  and  this  was  made  the  subject  of 
a  distinct  inquiry,  viz.  whether  any  debts  were  lost 
by  his  neglect  or  default^  and  no  such  loss  has  been 
reported. 

Secondly. — If  it  was  intended  to  make  Appellant 
responsible  for  negligence  as  a  solicitor,  it  ought  to 
have  been  the  subject  of  an  action,  and  not  of  an  in- 
quiry before  the  Master. 

Thirdly. — The  decree  did  not  give  the  Master  any 
authority  to  adjudicate  what  should  be  the  conse- 
quencei^  of  such  neglect,  even  if  properly  found,  much 
less  to  award  such  a  penalty  as  the  total  loss  of  Appel- 
lants costs,  when  at  most  he  could  only  be  made  liable 
in  an  action  for  the  actual  damage  sustained  by  reason 
of  such  neglect,  and  even  in  an  action  for  his  costs, 
such  neglect,  though  of  the  grossest  kind,  could  not 
be  made  a^  defence  to  the  action. 


ON  APPEALS  AND  WRITS  OP  ERROR.  55 

Fourthly. — -But  even  supposing  the  decree  to  have       isso. 
authorized  such  a  report,  and  to  be  unobjectionable,  in     willsow 
doing  so  the  Master  had  no  sufficient  evidence  to  war-  _     v< 

.?.  Til  .      .  Carmichael 

rant  his  report,  nor  had  the  court  to  warrant  it,  m  over*    and  others^ 
ruling  said  exceptions. 

Fifthly. — ^The  PlaintifTs  submitting  to  and  attending 
a  re-taxation  of  the  costs,  amounted  to  a  complete  ad- 
mission of  the  right  to  the  sum  ascertained  by  such 
re-taxation  to  have  been  properly  incurred ;  and  the 
result  of  such  proceeding  ought  to  have  been  binding 
on  the  Master  who  ordered  it,  as  well  as  the  parties 
who  concurred  therein. 

Sixthly. — The  notion,  that  because  an  executor  hap- 
pened to  be  a  solicitor  he  was  not  entitled  to  costs 
incurred  by  him  as  such,  was  a  total  misapplication  of 
the  rule  that  a  trustee  should  not  make  profit  of  his 
trust ;  the  costs  here  were  in  a  great  measure  actual 
disbursements  for  the  benefit  of  the  assets,  and  the 
rest  were  a  remuneration  for  the  labour  and  skill  of 
the  Appellant  as  solicitor,  and  for  that  which  he  neither 
did,  nor  could  do,  merely  in  his  character  of  executor 
or  trustee. 

Seventhly. — ^The  result  of  the  account  as  now  taken, 
is^  that  an  executor  has  been  refused  credit  for  monies 
expended  out  of  his  pocket  for  the  benefit  of  the  estate, 
although  more  than  the  amount  of  such  expenditure 
has  thereby  been  brought  into  the  assets,  and  credit 
given  for  it,  and  the  original  debt  still  in  a  state  of 
solvency  and  security  not  less  than  ever  it  was. 

The  Respondents,  the  legatees,  on  the  other  hand, 
contended,  that  the  orders  over-ruling  the  exceptions 
ought  to  be  afiirmed,  and  the  cross-appeal  dismissed  for 
the  following  among  other  reasons : 
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1830.  First. — Because  it   clearly  appears   that  the  said 

WiLLsoN     Appellant  did  not  conduct  the  suits,  the  subject  of  the 

V-  said  first,  second,  third,  and  eighth  exceptions,  with 

and  others,    duc  diligence,  or  a  due  regard  to  the  interests  of  the 

testator's  estate,  or  to  the  peculiar  circumstances  of  the 

properties  on  which  the  debts  sought  to  be  recovered 

in  the  said  suits  were  secured ;  but,  on  the  contrary, 

conducted  the  same  with  great  negligence,  and  in  such 

a  manner  as  to  impair  the  said  securities,  and  let  them 

waste  away,   and  greatly  to  increase  the  costs  of  the 

suits ;  and  so  that  the  recovery  of  the  said  debts  has 

been  not  only  unnecessarily  and  improperly  delayed, 

but  has  been  also  not  merely  endangered,  but  for  the 

most  part  frustrated,  and  rendered  hopeless. 

Secondly, — Because  it  clearly  appears,  that  the  Mas- 
ter has  given  credit  to  the  said  Appellant  for  all  such 
costs  as  he  was  entitled  to,  within  the  spirit  and  mean- 
ing, and  directions  of  the  decree  of  the  14th  of  April 
1818. 

Thirdly. — Because  the  said  Master  was  authorized 
by  the  said  decree  to  disallow  the  costs  of  suits  which  he 
should  find  to  have  been  conducted  without  due  dili- 
gence, or  due  regard  to  the  interests  of  the  testator's 
estate,  or  to  the  circumstances  of  the  property  on  which 
the  debts  in  the  said  causes  were  secured. 

The  cause  was  heard  in  the  course  of  the  session 
1829,  and  on  5th  April  1830  judgment  was  given. 

5 April  1830.  Lord  Chancellor: — This  case  may,  to  appearance, 
seem  somewhat  complicated;  but,  by  detaching  the 
unnecessary  matter,  the  real  points  for  consideration 
may  be  briefly  stated. 

.  The  questions  arose  on  the  will  of  a  Mr.  Andrew 
Carmichael,  a  solicitor,  dated  so  far  back  as  April 
1794,  by  which  he  bequeathed  the  bulk  of  his  pro- 
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pcrty  to  his  widow  and  children,  and  appointed 
Willson,  also  a  solicitor,  who  had  married  one  of  his 
daughters,  sole  executor.  In  the  administration  of  the 
assets  it  became  necessary  to  institute  and  defend  a 
great  mauy  suits,  which  of  course  caused  a  consider- 
able sum  to  be  expended  in  costs,  so  that  costs  formed 
a  material  object  in  the  present  suit.  These  suits  went 
on  for  nearly  seventeen  years,  and  at  last,  in  October 
1812,  the  legatees  filed  their  bill  in  Chancery  against 
the  executor,  praying  that  the  usual  accounts  might  be 
taken  of  the  testa,tor's  assets,  and  that  an  inquiry  might 
be  directed  as  to  whether  the  suits  had  been  properly 
instituted,  conducted  and  defended.  The  executor 
answered  in  May  1813,  but  no  decree  was  made  till 
April  1818,  when  the  Master  was  directed  to  take  the 
account  of  the  assets,  and  to  make  the  inquiry  prayed 
for,  and  to  report  The  Master  made  his  report,  in 
which  he  stated,  as  to  three  of  the  suits,  that  they  had 
been  properly  instituted,  but  not  properly  conducted, 
since  in  the  proceedings  there  had  been  great  negli- 
gence and  delay  on  the  part  of  the  executor,  and  that 
therefore  he  had  made  no  allowance  in  the  first 
instance  to  the  executor  for  the  costs  of  those  suits. 
To  this  part  of  the  report  exceptions  were  taken ;  and 
the  Lord  Chancellor  of  Ireland,  after  hearing  them 
argued,  was  satisfied  that  the  Master  was  right,  and 
confirmed  that  part  of  the  report 

I  have  heard  the  case  argued  at  length,  and  I  have 
examined  the  evidence  with  great  care,  and  I  am  of 
opinion  that  there  was  much  delay  and  negligence  on 
the  part  of  the  executor^  who  was  himself  the  solicitor 
for '  the  legatees.  -  The  question  then  is,  whether  the 
Master  judged  wrong  in  not  allowing  the  executor  his 
costs  of  these  suits  in  the  first  instance.    I  concur  with 
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fssa       the  Lord  Chancellor  of  Ireladd  in  thinking  that  he 
WiLLsoN     ^^  right,  and  I  propose  that  that  part  of  the  decree 
^     ^'         of  1825  be  affirmed. 

Carmichael 

and  others.  But  the  decree  of  1826  directed  interest  to  be 
charged  for  the  money  in  the  hands  of  the  executor 
at  the  end  of  each  year ;  and,  on  the  other  hand,  that 
interest  should  be  charged  in  his  favour  on  the  pay- 
ments made  by  him  to  the  legatees,  with  interest  on 
such  pajnnents  to  the  time  of  making  the  report.  That 
is  not  the  proper  mode  to  calculate  the  interest  The 
proper  course  wiH  be,  as  is  done  in  this  country,  to 
make  rests  at  the  end  of  each  year,  and  to  strike  a 
balance,  and  charge  interest  on  the  balances.  So  far 
I  think  that  the  decree  of  1826  oi^ht  to  be  varied 
and  amended,  and  that  it  should  be  declared  that  rests 
should  be  made,  and  interest  computed  in  the  way 
which  I  have  stated. 

I  shall  draw  up  minutes  for  that  purpose,  and  sub- 
mit them  after  the  holidays. 

U^junii  I6d0. — Ordered  and  adjudged,  That  the 
decretal  order,  complained  of  in  the  original  appeal, 
be  varied,  by  declaring  that  the  Master  should  be  di- 
rected, in  taking  the  accounts,  to  make  a  rest,  and 
state  the  balance  at  the  end  of  each  year;  and  to 
charge  the  executor  with  interest  on  such  balance;  and 
to  apply  such  interest,  as  may  be  so  found  due  from 
him  in  each  year,  in  the  first  place,  towards  his  future 
payments,  before  any  application  is  made  of  the  prin- 
cipal money;  and  that  it  be  referred  back  to  the* 
Master  to  take  and  carry  on  the  subsequent  accounts 
in  like  manner  from  the  5th  December  1824t :  And  it 
is  further  ordered,  That  with  this  declaration  the  cause 
be  referred  back  to  the  Court  of  Chancery  in  Ireland, 
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to  do  therein  as  shall  be  just  and  consistent  with  the  1 830. 

said  declaration :   And  it  is  further  ordered  and  ad-  willso' 

judged,  That  the  cross-appeal  be  and  is  hereby  dis-  v. 

missed  this  House,  and  that  the  orders  and  decrees  andoUien.'^ 
therein  complained  of  be  and  the  same  are  hereby 
affirmed. 
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FROM    THE    COURT    OF    SESSION    IN    SCOTLAND. 

i6thNov         Mackenzie  and  others-        •    Appellants. 

1850    ' 

\— .^^         Anderson  and  others     -        -    Respondents. 

Price  of  Real 

^?u!f^^  Where  the  price,  or  any  part  of  it,  of  an  inheritable  (real) 

on  Property        estate  remains  unpaid,  and  is  made,  by  the  conveyance,  a 

"  M,®"^**         burden  on  the  estate  till  paid,  the  price,  or  that  part  of  it 

^  '  which  remains  unpaid,  and  is  so  made  a  burden  on  the 

estate,  does  not  go  to  the  executor  or  administrator,  but 

remains  heritable,  and  descends  to  the  heir  at  law. 

XHIS  Appeal  arose  out  of  an  action  of  multiple 
poinding  raised  by  James  Pedie^  writer  to  the  signet, 
for  the  purpose  of  ascertaining  those  shares  of  the 
price  of  an  heritable  property  at  Broughton,  in  the 
neighbourhood  of  Edinburgh,  for  which  the  Appellant 
and  Respondent  were  competitors. 

This  property  originally  belonged  to  Mrs.  Steven, 
widow  of  Henry  Anderson,  farmer  at  Broughton,  who 
died  in  1791,  leaving  a  deed  of  settlement,  conveying 
it  to  her  children,  equally  among  them.  She  was 
survived  by  seven  children,  viz. 

1.  William  (the  Respondent's  father)  bom  26  July 
1741. 

2.  Margaret  (Mrs.  Bogue)  14  July  1745. 

3.  Henry  (unmarried)  21  March  1751. 

4.  Racbael  (unmarried)  3  June  1753. 

5.  Agnes  (the  Appellant's  mother)  17  June  1755. 

6.  Mary  (unmarried)  6  March  1759» 

7.  Jean  (Mrs.  Sommers)  11  Sept.  1762. 

The  property  thus  came  to  be  divided  in  seven 
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equal  shares  among  those  children,  in  all  of  whom, 
with  the  exception  of  the  eldest  son  and  heir,  the  suc- 
cession was  ^  conquest  J*  The  property  was  held  by 
them,  pro  indtviso,  until  the  2d  of  November  1822, 
when  it  was  sold  to  Mr.  Pedie,  the  Pursuer  of  the 
process  of  multiple  poinding,  with  the  exception  of 
the  share  which  belonged  to  Mrs.  Sommers,  the 
youngest  child. 

In  the  interval,  between  the  year  1791}  when  the 
succession  opened  to  those  parties,  and  1822,  when 
the  property  was  sold,  five  of  these  children  had  died, 
viz.  William  (the  eldest  son),  Margaret  (Mrs.  fiogue), 
Rachael,  Agnes,  and  Mary ;  and,  on  the  2d  of  No- 
vember 1822,  the  shares  of  the  property  stood  vested 
as  follows : 

1st.  The  Respondent  was  entitled  to  the  share  which 
belonged  to  his  father,  William,  the  eldest  son,  and 
also,  to  the  share  of  Mrs.  Bogue,  to  which  his  father 
was  entitled,  as  heir  of  conquest. 

2dly.  Henry  Anderson  was  entitled  to  his  own 
share,  and  to  the  shares  of  his  two  youngest  sisters, 
Rachel  and  Mary,  as  their  heir  of  conquest  The 
Appellant,  Mrs.  Mead,  was  entitled  to  one  share,  in 
right  of  her  mother ;  and  the  remaining  share  belonged 
to  Mrs.  Sommers. 

The  Respondent,  who  thus  held  two  of  those  shares, 
resided  in  the  West  Indies.  His  uncle,  Henry,  who 
held  three  shares,  resided  in  England.  The  Appellant, 
who  held  one  share  in  right  of  her  mother,  also  resided 
in  England.  Those  parties  came  to  the  resolution  of 
disposing  of  their  shares  of  this  properly ;  and,  with 
that  view,  gave  the  necessary  authority  to  Mr.  Thomas 
Baillie,  writer  in  Edinburgh,  who  accordingly  sold  this 
property  to  Mr.  Pedie,  in  terms  of  the  following  mis- 
sives:— "Edinburgh,  2d   November  1822.     Sir,   I 
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*^  hereby  offer  you^  for  the  three  fourth  parts  of  the 
'^  ^operty  at  BroughtoD,  belonging  to  your  clients, 
^  IM^fiffs.  Anderson  and  Miss  Mackenzie,  the  sum  of 
'^  two  thousand  seven  hundred  pounds  sterling  (^^JOOL), 
*'  payable  as  follaws :  viz.  two  thirds  thereof  two  years 
'^  afiier  Whitsunday  next,  which  is  to  be  my  term  of 
entry  to  the  ^premises ;  and  to  bear  interest  from 
said  term  of  Whitsunday  1823,  at  four  per  centt  and 
to  remain  a  burden  wer  the  property  tiU  paid,  and  the 
remaining  third  part  to  be  payable  at  Whitsunday 
'^  next  I  shall  further  be  at  tiie  expense  of  the  divi- 
sion of  the  property  with  Mrs.  Sommers ;  and  I  am 
to  have  right  to  the  rents  from  and  after  Whitsunday 
next.  Your  acceptance  of  this  <)£^r,  for  behoof 
of  your  constituents,  will  oblige  and  bind^  Sir^ 
f*  your  most  obedient  servant,  (signed)  Ja.  PjeDiE." 
Address,  "  Thos.  fiaiUie^  Esq.  Writer,  Edinburgh." — 
*^  Edinbur^,  2d  November  1822.  I  accept  your 
^'  offer  before  written^  on  the  part  ctf  my  constituents ; 
and  I  ant,  Sir,  your  most  obedient  servant,  (signed) 
Thomas  Baillu." 
These  missives  were  written  under  the  idea  that  the 
powers  of  Mr.  Baillie  to  effect  a  sale  were  limited  to 
three  fourths  of  the  property ;  but  when  it  was  under- 
stood that  he  had  power  to  sell  six  shares,  the  follow- 
ing addition  was  made :  '^  As  it  has  appeared  since 
*^  the  date  of  the  above  missives  that  the  shares  of 
**  the  Broughton  property  belonging  to  Mr.  Baillie  s 
'^  constituents  extend,  to  six  sevenths,  in  place  of 
*^  three  fourths,  and  as  it  was  our  intention  that  their 
^^  whole  rights  should  be  comprehended  in  the  sale  to 
**  Mr.  Pedie,  it  is  declared  that  the  difference  betweeo 
*^  the  three  fourths  and  six  seventh  shares  shall  be 
'^  held  to  be  sold  to  Mr.  Pedie,  he  paying  the  ad- 
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f'  ditional  price  in  proportion  to  the  three  fourths. 
^^  (signed)  Thomas  Bailli£,  James  Pedis/' 

Mr.  Henry  Anderson,  who  had  right  to  three  of 
these  pro  indiviso  shares,  died  i^  October  ISSS^  with- 
out any  regular  conveyance  having  been  executed  in 
favour  of  Mr.  Pedie,  the  purchaser,  and  while  the  bar- 
gfun  rested  on  the  footing  of  these  missives.  He  left 
a  ivill  in  the  English  form,  dated  7^  April  1819* 
.whereby  he  ^^gave,  devised  and  bequeathed  all  and 

every  my  freehold  estates  in  England,  or  elsewhere ; 

and  also,  all  and  every  my  copyhold  and  customary 

estates,  lands,  tenements,  hereditaments  whatsoever 
*'  and  wheresoever  situate,  with  all  and  every  of  their 
^^  rights,  members  and  appurtenimces,  to  his  niece^ 
^'  Jane  Mackenzie,  now  Mrs.  Mead,  the  A[^ellant." 

These  are  the  facts  of  the  case }  and  the  following 
are  the  pleas  in  law  lodged  for  die  parties  : 
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aod  others 

v. 
Anderson 
and  others* 


Note  of  pleas  in  law  for  William  Anderson  and  his 
attoraies. 

The  defendant  rests  his  claim  upon  the  law  of  herit- 
able succession ;  and  pleads : 

1st.  In  regard  to  two  sixth  shares  of  the  fund  in 
mediOy  corresponding  to  two  seventh  shares  of  the 
whole  property  of  Broughton,  which  two  shares  of  the 
rproperty  at  the  time  of  the  Defender's  father's  death 
stood  vested  in  his  person,  that  one  of  these  shares 
belonged  to  his  father  in  his  own  right,  amd  the  x>ther 
as  heir  to  his  sister  Margaret,  in  whose  person  this 
:pro  indiviio  share  of  the  property  was  conquest,  and 
that  the  Claimant's  father,  William  Anderson,  as  her 
immediate  elder  brother,  was  her  heir  of  conquest. 
The  right  to  these  two  shares  b^ing  thus  vested  in  the 
Claimant's  father  at  (he  time  of  his  death,  he  pleads, 
•that,  as  son  and  heir 'jto  ihisiiEitber^  he  has  right  to  these 
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two  seventh  shares  of  the  property ;  and,  consequently, 
to  two  sixth  parts  of  the  fund  in  medio . 

2d.  In  regard  to  the  three  remaining  shares  claimed 
by  the  Defender  as  in  right  of  Henry  Anderson,  his 
uncle,  he  pleads,  that  as  the  bargain  with  Mr.  Pedie 
was  not  completed  by  disposition  with  procuratory  and 
precept,  nor  even  by  regular  minute  of  sale,  before 
the  death  of  Henry  Anderson,  to  whom  three  sevenths 
of  the  property  belonged,  as  explained  in  the  Claimant's 
condescendence,  the  price  of  this  heritable  subject,  in 
so  far  as  regards  these  three  shares,  must  be  held  as  a 
surrogatum  for  the  heritable  subject  itself,  and  must  be 
distributed  according  to  the  law  regulating  the  succes- 
sion of  heritable  property  in  Scotland,  in  the  same  way 
as  if  the  heritable  subject  itself  had  been  to  be  divided 
among  those  who  had  right  to  it.  Therefore,  that  as 
the  only  settlement  executed  by  Henry  Anderson  was 
a  testamentary  deed  in  favour  of  his  niece  Mrs.  Mead 
(who  is  also  a  claimant  in  this  process  of  multiple 
poinding),  not  effectual  to  carry  heritage  by  the  law  of 
Scotland,  the  Claimant  is  entitled,  as  the  heir  of  his 
uncle  Henry,  to  three  shares  of  the  property  which 
stood  vested  in  his  person  at  the  time  of  his  death ; 
and  consequently  to  three  sixth  shares  of  the  fund  in 
medio :  at  all  events,  the  Claimant  pleads,  that  even 
giving  effect  to  the  missives  of  sale  of  this  property,  as 
it  was  a  condition  of  the  bargain  that  two  thirds  of  the 
price  should  remain  as  an  heritable  burden  over  the 
property,  two  thirds  of  the  price  were  heritably  secured 
at  the  time  of  Henry  Anderson's  death :  therefore,  that 
this  part  of  the  price  must  be  held  as  heritable,  and, 
as  such,  regulated  by  the  law  of  succession  applicable 
to  heritable  property.  See  the  case  of  M^Nicol  v. 
M^Nicolj  Slst  January  1816,  and  the  observations 
from  the  Bench  in  the  case  of  Wilson  v.  JViUon^  S9th 
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November  1808.     In   regard  to  the   law  regulating        isso. 
heritable  succession,  reference  is  made  to  the  institu-*   Mackenzie 
tional  writers  on  that  subject  »"^  ^^"^ 

ANDBRSOir 

Note  of  pleas  in  law  for  Mrs.  Mead,  Mr.  Mead,  and     aud  otiicis. 
James  Fenn,  for  their  interest,  and  their  mandatory,  in 
the  multiple  poinding,  Pedie  against  Anderson. 

1.  The  different  shares  of  the  Broughton  property 
were  conquest  in  the  persons  of  the  several  disponees, 
and  Henry  Anderson,  as  heir  of  conquest  to  his  sisters 
Rachael  and  Mary,  had  a  right  to  their  shares  of  the 
property. 

2.  The  property  being  transferred  to  Mr.  Pedie,  the 
purchaser,  by  the  contract  of  sale  in  November  1822, 
he  became  thenceforward  debtor  for  the  price  to  the 
parties  having  right  thereto. 

3.  Mr.  Henry  Anderson's  shares  of  the  property 
became,  by  the  minute  of  sale,  shares  of  the  price^  and 
were  effectually  conveyed  to  the  claimant  Mrs.  Mead, 
by  his  will,  mentioned  in  the  condescendence. 

4.  The  stipulation  in  the  missive,  that  two  thirds  of 
the  price  should  remain  a  burden  on  the  property  till 
paid,  did  not,  in  law,  make  that  proportion  of  the  price 
heritable,  and  no  steps  were  ever  taken  for  constituting 
it  a  real  burden. 

After  the  record  was  closed,  the  Lord  Ordinary  Juneig,  i8a7- 
heard  the  counsel  for  the  parties,  on  the  merits  of  this  ^^^  Cni^Ordl- 
questton  of  competition ;  and  thereafter,  of  this  date,  ^^n  nppeaied 
pronounced  the  following  interlocutor :    ^^  The  Lord 
Ordinary  having  advised  this  process,  and  resumed 
consideration  of  the  debate,  finds,  that  by  a  missive 
"  letter,  dated   and   accepted    2d    November   1822, 
Mr.  Pedie,  the  raiser  of  the  multiple  poinding,  pur- 
chased an  heritable  property  in  this  country,  with 
Vol.  n.  f 
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^  entry  at  Whitsunday  thereafter,  one  third  of  the' 
price  to  be  then  payable,  and  *  two  thirds  thereof 

*  two  years  after  Whitsunday  next,  to  bear  interest 
^  from  said  term  of  Whitsunday  18^,  and  to  remain 

*  a  burden  over  the  property  until  paid/  Finds, 
that  Henry  Anderson,  one  of  the  pro  tndhiso  pro- 
prietors of  the  subject  so  purchased,  died  in  October 
1823,  leaving  an  English  will,  dated  7th  April  1819, 
in  favour  of  the  Claimant  Mrs.  Mead,  which  is. 
admitted  not  to  be  effectual  to  carry  heritable  pro- 
perty situated  within  Scotland.  Finds,  that  quoad 
the  two  thirds  of  the  price  which  were  to  remain  a 
real  burden  over  the  property  till  paid,  there  was  no 
change  from  heritable  to  moveable,  in  consequence 
of  the  sale  of  the  property,  and  that  the  same 
cannot  be  carried  by  the  said  will,  just  as  little 
as  Henry's  share  in  the  property  would  have  been 
if  he  had  died  before  the  sale ;  but  finds,  that  it 
belongs  to  the  heir  of  the  said  Henry  Anderson  ; 
and  appoints  the  cause  to  be  called,  to  apply  these 
findings,  and  to  proceed  in  the  adjustment  of  the 
other  claims  made  in  this  process." 


vj  Juno  1828.      The  second  division  of  the  Court  of  Session  to  which 

this  interlocutor  was  submitted  for  revision,  adhered 
to  the  judgment  of  the  Lord  Ordinary,  and  from  these 
interlocutors  the  Appellants  af^ealed  for  the  following, 
among  other  reasons : 

I. — By  the  missives  or  minutes  of  sale  in  this 
case,  the  right  of  property  in  the  subjects  in 
question  was  effectually  transferred  from  the 
several  parties  for  whom  Mr.  Baillie  was  actings 
to  Mr.  Pedie  the  purchaser ;  and  the  effect  of 
that  transfer  was  to  render  the  price  a  moveable 
or  personal  fund  in  his  h«ind^>  descendible  to  the 
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executors  of  the  respective  proprietors,  and  not  to 
their  heir  or  heirs.  Erskine's  Instit.  B.  II.  Tit.  3. 
s.  17.  Mor.  Diet.  Chiesly  v.  his  Sisters,  Dec.  22, 
1704,  p.  5531.  Bell,  vol.  2,  p.  9.  lb.  vol.  2, 
p.  10.  fVilson  V.  fViltons,  Fac.  Coll.  Nov.  29, 1 808. 
Waugh  V.  Jamiesmj  Mor.  Diet  5524.  Steuart  v. 
Home,  Fac.  Coll.  18th  May  1792.  fVinram  v. 
Johnstone,  4  Bro.  Sup.  153.  Stewart  v.  Mowatt, 
Mor.  Diet.  5488.  Watson  v.  Ayton,  Mor.  Diet 
5489.  MacfdcoU  v.  Macnicollj  Fac.  Coll.  June  16, 
1814.     21  Jail.  1816. 

II. — ^The  whole  share  of  the  price  of  the 
Broughton  property  belonging  to  Henry  Anderson, 
was  effectually  conveyed  to  the  Appellant,  Mrs. 
Mead,  by  his  deed  of  settlement  and  latter  will. 
Lament  v.  Lamontj  Fac.  Coll.  4  Dec.  I789.  1  Bell, 
B.  L.  590. 

III. — According  to  the  terms  of  the  judgments 

under  review,  the  whole  two  thirds  of  the  price 

are  found  to  belong  to  the  heir  of  Henry  Anderson, 

whereas  this  consequence  would  not  follow,  even 

if  it  were  true,  that  the  above  proportion  of  tlie 

price  is  to  be  held  as  real  estate. 

By  the  Interlocutor  of  the  Lord  Ordinary,  to  which 

the  Court  adhered,  it  is  expressly  found,  that  the  two 

thirds  of  the  price  of  the  property  in  question  belongs 

to  the  heir  of  tlie  said  Henry  Anderson.     But,  u'ith 

deference,  this  appears  to  be  an  erroneous  application 

of  the  principle  adopted  by  the  Lord  Ordinary.     For, 

supposing  it  were  correct  to  hold,  that,  in  consequence 

of  the  stipulation  in  the  missives  of  sale,  two  thirds 

of  the  price  should  remain  heritable,  this  quality  must 

attach  rateabhf  upon  the  shares  of  the  different  pro* 

prietors  for  whom  Mr.  Baillie  was  acting,  and  as  Henry 

Anderson  wajs  only  a  proprietor  to  the  extent  of  three 
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1830.       sevenths,  so  it  can  only  be  that  proportion  of  the  two 
*    •     '      thirds  of  the  price,  which,  according  to  any  view  of  the 

I^Iackenzie  . 

niui  otiicis     matter,  can  be  held  descendible  to  his  heir. 

w. 
Andersun 

and  oihere.  For  the  Respondents,  on  the  other  hand,  it  was  con- 
tended, that  the  judgment  of  the  Court  below  ought  to 
be  affirmed,  for  the  following  reason,  among  others. 

Because  it  being  agreed  by  the  terms  of  the 
sale  to  Mr.  Pedie,  that  "  two  thirds  of  the  price 
**  should  remain  a  burden  over  the  property,  for 
**  two  years  after  Whitsunday  1823,"  and  Henry 
Anderson  having  died  within  that  period,  two 
thirds  of  the  three  shares  of  the  price  to  which  he 
was  entitled  was  heritably  secured  at  the  time  of 
his  death ;  and  not  having  been  disposed  of  by 
him  in  terms  sufficient  for  the  conveyance  of 
heritable  property  in  Scotland,  devolved  upon  the 
Respondent,  William  Anderson,  as  his  heir  at 
law.  Erskine,  b.  3,  t.  8,  §  20.  Stair,  b.  3,  t.  2, 
§  3.  Erskine,  b.  2,  t.  2,  §5.  Bell  on  Completing 
Titles,  pp.  93, 94.  Erskine,  b.  2,  t.  2,  §  20.  Ibid, 
b.  2,  t.  2.  §  17.  Wilson  v.  Wilsons,  Fac.  Coll.  vol. 
12.  McMillan  v.  McMillan's  Executors,  Shaw 
and  Dunlop's  Reports,  vol.  3,  p.  308.  Erskine  s 
Institutes,  b.  3,  t.  9,  §  48. 

16  Nov.  1830.       Lord  fVynfbrd: — Your  Lordships  heard  a  case  the 
Judgment,     ^^j^^^.  ^^^^  j^  ^,|^j^|^  jyjj.g  j^^^^  Mackenzie,  or  Mead, 

and  others,  were  Appellants,  and  William  Anderson 
and  others  were  Respondents  ;  and  although  it  was 
not  one  of  great  difficulty  in  itself,  yet  it  might  be  of 
considerable  importance  w  ith  reference  to  the  practice 
in  Scotland  in  matters  of  this  description,  which  it  was 
desirable  not  to  disturb  ;  and  it  was  fitting,  herefore 
that  we  should  deliberate  before  giving  judgment,  in 
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order  to  consider  what  has  been  the  practice  and  the 
understanding  of  the  Profession. 

The  action  was  what  is  called  an  action  of  multiple 
poinding,  corresponding  in  a  great  measure  to  our 
bill  of  interpleader;  and  the  most  accurate  notion  I 
can  convey  of  it  to  your  Lordships  is  this :  a  person  is 
indebted  to  one  of  two  persons,  A.  and  B.  both  of  whom 
claim  the  money,  and  he  is  ready  to  pay,  but  he  knows 
not  which  of  them  is  entitled ;  and  he  raises  an  action, 
(files  a  bill)  calling  both  of  them  into  Court,  in  order 
that  they  may  settle  between  them  the  question  as  to 
which  is  entitled.     The  case  is  of  this  description. 
Mrs.  Anderson  being  entitled  to  some  heritable  pro- 
perty at  Broughton,  in  the  vicinity  of  Edinburgh,  con- 
veyed it,  in  equal  shares,  to  her  seven  children ;  two 
sons  and  five  daughters.     By  the  death  of  two  of  the 
younger  daughters,  three  parts  out  of  the  seven  became 
vested  in  Henry  Anderson,  the  second  son,  and  the 
question  is  as  to  these  three  parts.     Henry  Anderson 
had  real  and  personal  property  in  England,  where  he 
resided  and  was  domiciled ;  and  he,  by  his  will,  dated 
7th  April  1819,  left  the  whole  of  his  property  of  every 
description,  wheresoever  situate,  to   his   niece  Mrs. 
Mackenzie,  the  Appellant.     If  the  price  which  a  pur- 
chaser was  to  pay  for  the  three  shares  was  moveable, 
that  is  personal  property ;  it  passed  to  the  Appellant  as , 
such  under  the  wilL     If  it  was  heritable,  that  is  real 
prc^erty ;  it  did  not  pass,  but  went  to  the  principal 
Respondent,  as  heir  at  law  of  Henry ;  and  the  question 
here  is,  whether  it  was  moveable  or  heritable  ? 

Before  I  state  the  law,  as  appUcable  to  the  subject, 
I  may  observe  that  heritable  property  passes  in  Scotland 
without  the  solemnities  required  to  pass  real  estate  in 
England.     In  this  case  the  conveyance  was  by  instru- 
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ments  called  missives.    The  offer  by  the  purchasef 
was  in  these  terms : 

"  Sir,  I  hereby  offer  you,  for  the  three  fourth  parts 
'•  of  the  property  at  Broughton,  belonging  to  your 
"  chents,  Messrs.  Anderson  and  Miss  Mackenzie,  the 
"*  sum  of  two  thousand  seven  hundred  pounds  sterling 
(2,700/.),  payable  as  follows :  viz.  two  thirds  thereof 
two  years  after  Whitsunday  next,  which  is  to  be  my 
term  of  entry  to  the  premises,  and  to  bear  interest 
from  said  term  of  Whitsunday  1823,  at  four  per 
**  cent.,  and  to  remain  a  burden  over  the  property  until 
paid,  and  the  remaining  third  part  to  be  payable  at 
Whitsunday  next.     I  shall  further  be  at  the  expense 
of  the  division  of  the  property  with  Mr.  Sommers, 
and  I  am  to  have  right  to  the  rents  from  and  after 
Whitsunday  next.     Your  acceptance  of  this  offer, 
for  behoof  of  your  constituents,  will  oblige  and  bind, 
Sir,  your  most  obedient  servant." 
The  acceptance  was  as  follows :   **  I  accept  your 
offer  before  written  on  the  part  of  my  constituents.'* 
That  was  the  conveyance.     There  is  no  dispute  as 
to  the  part  of  the  price  which  was  paid.     The  dispute 
is  as  to  the  two  thirds,  including  the  three  parts  in 
question,  which  were  not  paid,  but  remained  for  some 
time  in  the  purchaser's  hands,  a  burden  on  the  pro« 
perty.     On  the  part  of  the  Respondent  it  was  con- 
tended, that  the  price  of  the  three  parts  descended  to 
him  as  heir  at  law ;  on  the  part  of  the  Appellants  it 
was  answered  no  :  since  when  the  property  was  soldy 
the  price  was  moveable,  according  to  the  intention  and 
disposition  of  the  vendor.     On  the  other  hand  they 
said  no ;  for  it  continued  heritable  by  virtue  of  these 
words,  "  and  to  remain  a  burden  over  the  property  till 
'*  paidr 
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'    The  principal  Appellant  also  insists  that  to  create       )B3o. 
or  constitute  heritable  property  of  security  certain  in-    Mackenzie 
ttruments  and  solemnities  are  necessary,  and  he  refers    ^"^  '*^^^'^ 
to  an  eminent  writer,  Mn  BelL     Bat  Mr.  Bell  decides    Andersdit 
against  him.   I  know  that  Mr.  Bell  is  a  writer  in  whom    *"^  ^  ^^ 
a  great  deal  of  confidence  is  generally  reposed.    That 
must  be  admitted  by  both ;  and  the  Appellant  cannot 
reject  his  authority,  since  he  himself  relies  upon  it. 
No  doubt,  in  order  to  constitute  real  property,  the 
necessaiy  solemnities  and  sufficient  legal  forms  must 
be  employed,  and  that  disposes  of  that  point.     Now 
they  for  the  Respondent  admit  this ;  but  then  they  say 
that  this  is  not  a  newly  created  interest,  but  that  the 
old  interest  still  remained ;  that  the  interest  still  re- 
tained its  heritable  character  till  the  price  was  paid  ; 
and  this  is  the  whole  of  the  question. 

It  was  argued  Tery  ingeniously  at  the  bar,  that  the 
whole  heritable  interest  was  gone  by  the  sale,  and  that 
the  price  was  moveable  although  secured  on  land. 
But  then,  on  the  principle  above  mentioned,  the  whole 
of  the  heritable  interest  was  not  gone,  but  the  lien  still 
continued,  and  the  vendor  remained  in  possession  of 
the  estate  until  the  price  was  paid.  This  corresponds 
with  the  words  of  Mr.  Bell,  who  says,  "  The  price 
**  may  be  allowed  to  remain  unpaid,  secured  over  the 
'^  land.  This  security  may  be  constituted,  either  by 
^'  an  heritable  bond,  or  by  rendering  the  price  a  burden 
^*  in  the  conoeyance.  In  the  latter  ease,  where  the 
^'  price  is  declared  to  be  a  real  burden  on  the  estate 
**  by  reservation,  not  only  is  the  purchaser's  right  bur- 
''  dened,  but  the  seller's  original  right  is  reserved  to 
^  the  extent  of  the  debt,  so  that  the  debt  stands  secured 
**  on  the  seller's  own  infeftment."  And  he  afterwards 
observes,  that  **  in  the  constitution  of  a  lien  by  reserva- 
**  tion  there   are   two  feudal    estates.      1  here  is  one 
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"  feudal  estate  conveyed  to  the  purchaser,  standing  on 
"  his  infeftmenty  but  burdened  with  the  price.  The 
real  right  in  the  lands,  for  security  of  the  price 
reserved  in  the  person  of  the  seller,  forms  another 
feudal  estate  standing  on  the  seller's  original  infeft- 
*•  nient." 

I  have  looked  at  all  the  cases  which  have  been  men- 
tioned, and  in  all  there  is  this  distinction,  that  when 
land  is  conveyed  away  without  this  heritable  reser- 
vation, the  heritable  interest  is  gone,  and  the  price 
becomes  moveable.  The  law  of  Scotland  differs  in 
this  respect  from  the  law  of  England.  In  England  the 
price  remains  a  Hen  on  the  property ;  nn  Scotland  it 
does  not,  except  by  this  reservation.  None  of  the 
cases  has  any  bearing  on  this  except  one  which  de- 
serves some  notice.  The  case  is  that  of  fFaugh  v. 
JamiesoTiy  which  is  relied  on,  to  show  that  properly, 
a  sum  of  money  may  be  moveable  although  heritably 
secured.  It  is  stated  by  the  reporter,  "  In  this  case, 
**  the  Lords  came  to  the  following  resolutions ;  viz. 
1  •  That  it  was  consistent,  that  a  sum  should  be  move- 
able j  and  yet  that  it  should  be  heritably  secured^  as  in 
the  case  of  bygone  annual  rents,  due  upon  infeftment 
of  annual  rents ;  by  bygone  feu-duties,  for  which  real 
action  is  competent,  even  to  executors  wadsets; 
loosed  by  requisition  ;  &c.  2.  That  as  to  these  qua- 
"  lities  of  moveable  or  heritable,  in  relation  to  succes- 
sion, the  animus  of  the  creditor  was  principally  to  be 
considered ;  so  that  if  an  heritable  security  were 
afterwards  taken  for  a  debt  moveable  ab  initio^  it  is 
presumed,  the  creditor  intended  that  the  sum  should 
belong  to  his  heirs ;  secus^  if  his  intention  appeared 
to  be  otherwise,  e.  g.  if  a  debtor  should  dispone  his 
estate  in  favour  of  a  confident  person,  with  the 
'*  burden  of  his  debts." 


a 


« 


<c 


(( 


u 


it 


a 


a 


(( 


(( 


u 


n 


(C 


ON  APPEALS  AND  WRITS  OF  ERROR. 


73 


Now  although  this  case  had  applied  more  imme- 
diately to  the  present  than  it  does,  it  might  still  be 
said,  that  this  is  a  mere  obiter  dictum  of  the  Judges, 
and  not  entitled  to  the  same  degree  of  weight  and 
consideration  as  if  it  had  been  a  decision  on  the  point 
in  issue.  But  it  really  does  not  touch  on  this  case 
at  all.  The  instance  given  is  that  of  bygone  annual 
rents.  An  infeftment  of  annual  rent,  like  a  rent-charge 
here,  is  heritable^  and  the  rents.not  become  due  descend 
to  the  heir ;  but  to  be  sure  when  the  rent  has  become 
due,  when  the  fruit  has  fallen — it  goes  to  the  executor. 
So  that  this  does  not  touch  the  price  in  this  case, 
which  is  like  an  annual  rent  not  due,  and  the  reso- 
lutions therefore  might  be  cited  in  support  of  the 
present  decision. 

The  interest  in  question  is  not  large,  but  much 
confusion  would  be  introduced  if  we  were  to  decide 
that  that  should  go  to  the  executors  which  has  hitherto 
gone  to  the  heirs.  It  appears  to  have  been  the  law 
and  practice  in  Scotland  that  such  interests  as  this 
should  go  to  the  heirs,  and  we  ought  not  to  disturb  the 
settled  rule.  I  propose,  therefore,  that  the  judgment 
be  affirmed.  It  seems  however  to  have  been  the 
intention  of  the  seller  that  the  price  should  go  to  the 
lady ;  and  although  I  do  not  mean  to  appeal  to  your 
Lordships  gallantry,  yet  there  is  some  hardship  in  the 
case,  and  I  propose  that  the  affirmance  should  be 
without  costs. 
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Affirmed  accordingly. 
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APPEAL 

15lh,  16th  FROM    THE    COUUT    OF    SESSION. 

Nov. 

1 830. 

* — V— '  EwEN  AND  OTHERS  -        -        -    Appellants. 

Contract.  Bannerman  AND  OTHERS-        -     Respondents. 

Trust  Deed. 

Uncertainty.   ^^^^  Ewen  by  his  marriage  contract  covenants   that  his 

whole  property  at  the  time  of  his  death  shall  belong  to  the 
issue  of  the  marriage.  His  wife  dies  in  his  life«time,  leaving 
a  daughter,  an  only  child^  who^  when  about  twenty^one  year» 
of  age  marries  a  young  man  of  about  the  same  age,  and  in 
a  year  after  a  son  is  bom  of  the  marriage.  The  husband 
then  proposes  to  go  abroad  to  improve  his  fortune,  and 
Ewen,  who  was  then  a  prosperous  trader,  persuades  him 
and  his  wife  to  execute  a  deed,  in  the  nature  of  a  post-nup- 
tial contract,  by  which,  in  consideration  of  a  sum  of  315/., 
they  discharge  him  from  all  claims  whatever  00  his  pro- 
perty. They  were  at  this  time  ignorant  of  the  daughter's 
claims  under  her  father  and  mother's  marriage  contract,  and 
Ewen,  attended  by  his  man  of  business,  brought  them  the 
deed  to  sign  on  the  night  of  the  husband's  departure,  and 
it  was  then  executed.  It  was  stated  in  the  deed  that  Ewen 
had  paid  a  moiety  of  the  315/.  at  the  time  of  the  execution 
of  the  contract,  and  that  the  other  moiety  was  to  be  paid 
after  his  death.  But  in  point  of  fact  he  paid  down  nothing 
at  the  time  of  the  execution,  but  only  renounced  a  debt  of 
61/.  due  to  him  from  the  husband  for  good^,  and  gave 
a  promissory  note  for  the  other  g6/.  Ewen  lived  for  a  con- 
siderable time  after;  and  two  days  before  his  death,  by 
a  trust-deed  of  settlement,  conveyed  the  bulk  of  his  property, 
amounting  to  14,000/.,  to  trustees  to  build  an  hospital. 
The  daughter's  post-nuptial  contract  reduced  on  the  ground 

of  fraud  and  circumvention. 
The  trust-settlement  provided  that  the  fund  should  accumu- 
late till  it  should  amount  to  sterling,  when  it  was 
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to  be  applied  to  the  building  of  the  hospital,  aiid  to  the         1830. 

maintenance  of  ■  boys,  leaving  blanks  as  to  the       *"IP^     ' 

amount  of  the  accumulation,  and  as  to  the  number  of  boys,     ^d  others 

This  deed  reduced  on  the  ground  of  the  uncertainty,  as    ^      ^* 
„        ,     «      ,  ®  •'  Bahnermam 

well  as  the  fraud,  and  others. 

The  deed  directed  that  the  hospital  should  be  governed  ac- 
cording to  such  rules  and  regulations  as  Ewen  should,  by 
a  separate  deed  appoint  (no  such  appointment  made),  or 
failing  any  such  appointment,  by  the  rules  and  regulations 
of  another  well-known  hospital  referred  to.  This  would 
have  been  sufficiently  certain,  if  the  deed  had  been  good 
in  other  respects. 


Soon  after  the  marriage  of  John  Ewen  and  Janet 
Middleton  in  I766,  a  post-nuptial  contract  was  exe- 
cuted between  them,  which  contained  the  following 
provision  respecting  the  issue  : — "  And  in  like  manner 
**  if  he  the  said  John  Ewen  shall  survive  the  said 
"  Janet  Middleton,  his  spouse,  and  there  be  a  child  or 
**  children  of  the  marriage  in  life  at  the  dissolution 
**  thereof,  he  binds  and  obliges  himself  to  aliment, 
*'  maintain  and  educate  the  said  child  or  children 
**  suitable  to  their  station,  until  they  are  put  in  a  way 
"  of  doing  for  themselves,  and  that  his  subjects,  whether 
"  heritable  or  moveable,  shall  belong  to  them  equally 
"  at  his  death." 

A  few  years  afterwards  the  wife  died,  leaving  issue 
a  daughter  and  only  child,  Elizabeth  Ewen,  the  prin- 
cipal Appellant. 

In  1787  Miss  Ewen  married  Mr.  James  Graham, 
and  of  this  marriage  a  son  was  bom  in  I788.  Mr. 
Graham,  who  was  in  straitened  circumstances,  proposed 
to  go  to  India,  where  an  oJ)portunity  presented  itself 
of  mending  his  fortune,  leaving  his  wife  and  child  at 
home  in  Aberdeen;  and  it  was  agreed  that  a  small 
patrimony  which  belonged  to  him,  and  part  of  what  his 
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I830l  wife  was  entitled  to  under  her  mother's  marriage  settfe- 

EwEN  nient  should  be  formed  into  a  joint  fund,  to  make  some 

and  other*  provision  for  the  wife  and  child  during  his  absence. 

Bannermaw  Ewen,  the  father,  estimated  his  daughter's  claims  at 

and  othtw,  315 1^^  Qjj^  Yi^^  of  which  he  agreed  to  advance  imme- 

diately.  With  this  view  a  deed,  in  the  form  of  a  post- 
nuptial contract  was  prepared,  to  which  Ewen,  on 
behalf  of  his  daughter,  and  for  his  own  interest,  was 
a  party.  At  this  time  the  Appellant  and  her  husband 
were  both  under  twenty-two  years  of  age,  and  it  did 
not  appear  that  either  of  them  were  aware  of  her 
claims  under  her  mother's  marriage  contract.  The 
material  part  of  the  deed  was  in  these  terms : 

The  parties  considering  that  **  the  said  James  Gra- 
hame  and  Elizabeth  Grahame,  alias  Ewen,  his 
spouse,  were  lawfully  married  to  each  other  upon 
the  day  of  November  1787,  and  have 

lived  together  since  that  time  as  married  persons, 
and  that  now  a  son  is  born,  lawfully  procreated  of 
the  said  marriage,  called  John;  and  also  considering 
that  there  was  no  contract  of  marriage  entered  into 
betwixt  them,  prior  to  the  celebration  of  the  mar^ 
riage,  and  the  said  James  Grahame  intending  soon 
to  go  abroad,  where  he  may  remain  for  some  time  in 
the  prosecution  of  his  affairs,  he  is  desirous  to  make 
some  suitable  provision  for  his  said  spouse  and 
family,  according  to  his  ability  ;  and  in  like  manner 
the  said  John  Ewen,  out  of  his  own  free  will,  and 
from  the  regard  he  bears  to  his  said  son  and  daughter, 
the  parties  have,  with  mutual  advice  and  consent, 
concerted  and  settled  upon  the  post-nuptial  contract 
under  written.  Therefore,  in  pursuance  thereof  the 
said  John  Ewen  hath  instantly,  at  the  making  thereoi^ 
satisfied  and  paid  to  the  said  James  Grahame  the 
sum  of  157/.  10  J.,  as  one  moiety  of  315/.  sterling 
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which  he  has  agreed  to  give  in  name  of  tocher  or 
dowry  with  his  said  daughter,  of  which  moiety  the 
said  James  Grahame  and  his  said  spouse  hereby 
grant  their  receipt,   and  discharge  the  said  John 
Ewen,  his  heirs,  executors  and  successors   thereof 
renouncing  the  except  of  not  numerated  money,  and 
all  other  exceptions  and  objections  on  the  contrary. 
And  sicklike,  the  said  John  £wen  binds  and  obliges 
him  and  his  foresaids  to  satisfy  and  pay  to  the  said 
James  Grahame,  his  heirs,  executors  or  assignees, 
the  remaining  moiety  or  half  of  the  said  tocher, 
being  the  like  sum  of  157/  10^.  sterling,  and  that 
at  the  first  term  of  Whitsunday  or  Martinmas  next, 
and  immediately  following,  year  and  day  after  the 
decease  of  the  said  John  Ewen,  with  a  fifth  part 
more  of  liquidate  penalty  in  case  of  failure,  and  the 
annual  rent  of  the  said  moiety,  during  the  not  pay- 
ment after  the  term  of  payment  thereof  above  written ; 
and  which  whole  sum  of  315/.  sterling  is  hereby 
declared  to  be  in  full  satisfaction  to  the  said  Mrs. 
Elizabeth  Grahame  alias  Ewen,  and  her  said  husband, 
and  they  do  hereby  accept  of  the  same,  in  full  con- 
tentation  to  them  of  all  goods,  gear,  debts,  sums  of 
money,  and  other  moveables  whatsoever  which  they 
might  anywise  ask,  claim,  or  crave  by  and  through 
the  decease  of  the  said  Janet  Middleton,  her  mother, 
by  virtue  of  her  contract  of  marriage  with  the  said 
John  Ewen,  her  father^  or  of  any  clause,  article  or 
condition  therein  contained,  which  is  hereby  dis- 
charged, to   all  intents  and  purposes,  as  fully  and 
effectually  as  if  the  same  was  particularly  ingrossed, 
or  by  any  other  manner  of  way ;  or  by  and  through 
the  decease  of  the  said  John  Ewen,  her  father,  when- 
ever the  same  shall  happen  at  the  pleasure  of  God, 
either  as  part  of  bairns  gear,  dead's  third,  portion- 
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1830.       "  natural,  or  on  any  other  cause  or  account  whatsoever, 
EwEN       "  good-will  only  excepted.     And,  on  the  other  part, 
and  others     u  ^g  ^^[^  James  Grahame  gives,  grants,  assigns  and 
Bannerbcah  ^*  dispones  to  and  in  favour  of  himself  and  the  said 
*^  Elizabeth  Grahame  alias  Ewen,  his  spouse,  in  con-' 
"  junct  fee  and  liferent,  but  for  her  liferent  use  alle- 
narly,  during  all  the  days  of  her  lifetime  after  his 
decease,  in  case  she  shall  survive  him,  and  to  the 
*'  said  John  Grahame  their  son,  and  any  other  child  or 
^^  children  to  be  bom  of  the  said  marriage,  equally 
'^  amongst  them  in  fee;  whom  failing,  to  the  said 
''  Elizabeth  Grahame  alias  Ewen,  her  heirs,  executor? 
or  assignees,  all  and  whole  the  sum  of  500  /.  sterling, 
belonging,  due  and  payable  to  the  said  James  Gra- 
*'  hame  out  of  the  first  end  of  the  sum  and  subjects  left 
'^  and  bequeathed  to  him  by  the  said  deceased  William 
Grahame  of  Morphie,  his  father ;  and  obliges  him- 
self to  make  the  said  principal  sum  forthcoming  ta 
*^  his  said  spouse  and  children,  according  to  their  seve- 
'^  ral  interests  above  specified ;  and,  in  the  mean  time, 
during  his  absence  forth  of  this  kingdom,  to  satisfy 
and  pay  to  the  said  Elizabeth  Grahame  alias  Ewen, 
his  spouse,  the  legal  annual-rent  of  the  said  principal 
"  sum,  jrearly  and  terraly,  at  two  terms  in  the  year,* 
^^  Whitsunday  and  Martinmas,  by  equal  portions,  as 
^*  a  subsistence  to  her  and  her  family,  beginning  the 
"  first  term's  payment  thereof  at  the  term  of  Whit- 
Sunday  next  to  come,  for  the  half  year  previous,  and' 
so  forth  yearly  and  termly  during  his  absence  forth* 
•*  of  this  kingdom  as  aforesaid." 

Ew^i  the  father,  attended  by  his  man  of  business, 
brought  this  deed  to  Graham  and  his  wife  on  the  I6th' 
December  1788,  being  the  night  on  which  Mr.  Gra-' 
ham  left  Aberdeen  for  India,  and  it  was  then  executed. 
Ewen  the  father  survived  till  1821 ;  and  two  days' 
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before  bis  death,  and  while  on  death-bed  be  exe-^  leso, 
cuted  a  settlement,  by  which  he  conveyed  all  his  pro-  ewrv 
perty,  heritable  and  moveable,  to  the  Respondents,  as^  v»d  other* 
his  trustees,  for  the  purpose,  first,  of  completing  their  Qavnrrmaic 
titles  to  his  property ;  secondly,  of  paying  his  debts ;'  *'^  **^*"' 
diirdly,  of  paying  an  annuity  of  40  /.  to  the  Appellant, 
Mrs*  Grahame ;  fourthly,  of  paying  an  annuity  of  10/* 
to  a  servant ;  a  legacy  of  250  L  to  Mr.  Alexander 
£wen,  in  America ;  a  legacy  of  525  /.  to  the  Appellant's 
only  son,  Baroil  Grahame,  and  110/.  to  estch  of  six 
charities  in  Aberdeen ;  and  then  the  bulk  of  his  fortune, 
amounting  to  about  14,000/.,  was  disposed  of  in  the 
following  way :  "  Fifthly,  For  payment  to  the  magis- 
•*  trates  and  town -council  of  Montrose,  the  place  of 
^^  my  nativity,  and  the  ministers  or  clergymen  of  that 
^'  town,  of  whatever  sect  or  denomination  of  christians 
"  they  may  be,  or  to  any  one  or  more  of  their  number 
*^  who  may  be  appointed  by  them  (the  said  magis^ 
^^  trate9  and  council  and  clergymen)  to  receive  the 
^*  same,  the  sum  of  6,000  /,  sterling  for  the  foundation 
'^  and  t^tablishment  of  an  hospital  in  Montrose,  similar 
"  to  Robert  Gordon's  hospital  in  Aberdeen,  for  the 
^^  maintenance,  clothing,  and  education  of  the  lawful 
^'  sons  and  grandsons  of  decayed  and  indigent  bur- 
^*  gesses  of  giitild  and  craftsmen,  burgesses  of  the  said 
*^  town  of  Montrose  ;  and  which  sum  and  interest,  and 
^^  profits  arising  therefrom,  shall  remain  vested  in  the 
"  said  magistrates  and  town-council  and  clergymen, 
**  and  laid  out  or  managed  by  them  for  the  purposes 
"  aforesaid,  under  such  rules,  regulations  and  direc* 
as  I  shall  establish  and  appoint  by  any  separate  deed 
or  writing  under  my  hand ;  and  failing  such  deed  or 
^^  writing,  under  rules  and  regulations  similar  to  those 
'^  now  existing  for  the  government  and  management 
'^  of  Robert  Gordon's  Hospital  in  Aberdeen  aforesaid, 
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1830.        "  with  such  additions  to,  or  alterations  thereon,  as  may 
EwEN       "  ^®  made  by  my  said  trustees,  which  they  are  hereby 
and  others     «  empowered  to  do ;  and  which  rules,  regulations  and 
Bannerman  ^'  directions,  the  said  magistrates  and  town-council  and 
an  o  era.    «  clergymen  shall  be  bound  strictly  to  abide  by  and  ob- 
**  serve.     And  with  respect  to  the  rest,  remainder  and 
"  residue  of  my  means,  property  and  estate,  including 
"  as  a  part  thereof  the  foresaid  legacy  to  the  said  Baron 
"  Grahame,  my  grandson,  in  the  event  of  his  death 
*'  before  his  receiving  the  same,  and  also  the  sums  to 
'*  be  secured  and  set  apart  by  my  said  trustees,  for  an- 
"  swering  and  paying  the  foresaid  annuities  to  my 
**  said  daughter  and  the  said  Elizabeth  Wallace,  after 
^^  the  said  annuities  shall  cease  and  determine,  and  be 
"  no  longer  payable,  I  hereby  will,  direct  and  appoint 
"  such  residue  and  remainder  to  be  paid  or  conveyed 
and  made  over  by  my  said  trustees  to  the  said  magis- 
trates and  town-council  and  clergymen  of  Montrose, 
or  to  any  one  or  more  of  their  number,  authorized 
by  them  to  receive  the  same,  as  an  addition  to,  and  to 
be  employed  for  the  same  ends  and  purposes  with 
"  the  foresaid  legacy  of  6,000/. ;  declaring  that  the 
said  sum  and  residue  shall  be  payable  by  said  trus- 
tees at  the  first  term  of  Whitsunday  or  Martinmas 
"  that  shall  happen  twelve  months  after  my  decease, 
*'  or  as  soon  thereafter  as  the  funds  under  trust  can  be 
realized:  Also  declaring,  as  it  is  hereby  specially 
provided  and  declared,  that  neither  the  said  sum  and 
"  residue,  nor  any  part  thereof,  shall  be  diverted  at 
**  any  time  from  the  uses  and  purposes  to  which  the 
"  same  is  hereby  destined,  or  applied  to  any  other  use 
or  purpose  w  hatever ;  and  the  said  magistrates  and 
town-council  and  clergymen  shall  lend  out  the  free 
"  balance  of  the  interest  and  profits  arising  from  the 
"  said  sum  and  residue  every  year,  on  such  heritable 
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or  personal  security  as  they  may  deem  sufficient  at       isso. 
the  time,  so  as  the  same  may  accumulate,  with  the       ^^^^ 
additional  interest  arising  thereon,  until  the  principal    ^nd  othen 
^^  sums  and  accumulated  interest  shall  amount  to  the  Bannermait 
**  sum  of        sterling,  when  the  same  shall  be  stocked,    •"^  ^^***"- 
**  secured  and  employed  upon  land,  bonds,  obligations, 
"  or  other  sufficient  security,  from  time  to  time,  for 
^^  erecting  and  maintaining  the  foresaid  hospital,  and 
*'  for  the  maintenance,  clothing  and  education  of 
boys,  of  the  description  above  mentioned,  it  being 
always  in  the  power  of  the  managers  of  the  said 
funds,  if  they  shall  continue  to  increase,  to  augment 
^'  the  size  of  the  hospital,  and  number  of  the  boys  to  be 
'^  maintained  therein,  as  above  mentioned  :  And  they 
are  also  hereby  empowered  to  pay  such  sums  of  ap- 
prentice fees  for  the  said  boys,  and  for  fitting  them 
out  after  their  apprenticeships  are  expired,  as  shall 
*^  from  time  to  time  be  payable  for  these  purposes,  to 
**  boys  educated  in  Robert  Gordon  s  Hospital  afore- 
''  said." 

The  Appellants,  as  soon  as  they  heard  of  this  deed, 
determined  to  bring  their  action  to  reduce  it ;  but  an- 
ticipating that  the  trustees  would  rely  in  their  defence 
on  the  discharge  contained  in  their  post-nuptial  con- 
tract of  the  l6th  December  1788,  they  included  both 
deeds  in  their  summons  of  reduction,  which  concluded^  Summmii. 
as  to  the  marriage-contract  of  I788,  that  it  should  be 
xedacedy  as  having  been  obtained  by  gross  fraud  and 
circumvention  on  die  part  of  the  father ;  and  as  to  the 
trust-deed,  that  it  should  be  reduced  for  the. following 
reasons,  after  the  usual  reason  of  style  :  '^  Secundo^  The 
'*  said  disposition  and  deed  of  settlement  was  granted  by 
'^  the  said  deceased  John  Ewen,  without  any  just,  neces- 
**  i>ary  or  onerous  cause,  on  the      day  of  while  he 

"  was  ou  death-bed,  and  labouring  under  the  disease 
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1 830.       "  of  which  he  died,  to  the  prejudice  of  the  Pursuer,  as 

EwEN        "  nearest  and  lawful  heiress  apparent  to  her  said  father 

and  others  ]  "  as  aforesaid.     Tertio.  The  said  deed  is  blank  in  the 

^Bannermav   **  sums  destined  for  the  foundation  of  the  foresaid  hds- 

niidDtbers.     ,,  pj^^^  ^^j  ^^  ^j^^  number  of  boys  to  be  maintained, 

"  clothed,  and  educated  thereat,  whereby  the  will  of 
**  the  said  John  Ewen  has  not  been  declared,  and  there- 
''  fore  the  said  sums  are  intestate  succession,  and  fall 
^^  to  the  Pursuer  as  the  nearest  in  kin  to  the  said  John 
"  Ewen,  her  father.  Quarto,  The  foresaid  disposition 
**  and  deed  of  settlement  was  made  and  granted  by 
"  the  said  John  Ewen  in  prejudice  of  the  foresaid  con- 
"  tract  of  marriage  entered  into  between  him  and  the 
"  said  Janet  Middleton,  his  spouse,  and  was  ultra  vires 
"  of  the  said  John  Ewen  when  the  same  was  granted." 
ja  lunry  18«3.  The  Court,  by  its  first  judgment,  reduced  both  deeds'; 
Dec.  1823.  but  afterwards  on  advising  a  reclaiming  petition,  they 
pronounced  an  interlocutor,  in  which  "  they  adhere  to 
"  the  interlocutor  reclaimed  against,  and  refuse  the  de- 
"  sire  of  said  petitions,  in  so  far  as  relates  tothe  reduc- 
"  tion  of  the  trust-deed  executed  by  the  said  John  Ewen, 
"  as  having  been  granted  in  fraudem  of  his  marriage- 
"  contract  with  Janet  Middleton  ;  but  alter  the  inter- 
*'  locutor  reclaimed  against,  in  so  far  as  it  may  ht 
"  construed  to  the  reduction  of  the  marriage-contract 
entered  into  betwixt  the  Respondent  and  James 
Grahame,  her  husband,  and  find  it  unnecessaty  to 
^  reduce  the  said  contract,  in  respect  that  the  same 
**  does  not  import  any  discharge  of  the  rights  compe- 
"  tent  to  the  Pursuer  on  the  death  of  her  father,  as 
"  heir  of  provision  under  her  father  and  mother's  con- 
"  tract  of  marriage,  and  decern  and  declare  accord- 
"  ingly.*' 

This  last  interlocutor  ii^as  brought  by  appeal  before 
the  House  of  Lords  by  the  Respondents;  and  their 


cc 


ON  APPEALS  AND  WRITS  OF  ERROR.  83 

# 

Lordships    adjudged,    that    the   marriage-contract  of       i830. 
1788  did  import  a  discharge  of  all  the  rights  com-      "^     ""     ' 
petent  to   the   Pursuer,    Mrs.   Grahame,  as  heir  of    June  1825. 
provision^'under  her  father  and  mother's  contract  of 
marriage,  and  with  that  finding  remitted  the  cause. 

The  cause  having  again  come  before  the  Court  of 
Session,  the  Lord  Ordinary  was  of  opinion,  that  the 
discharge  in  the  contract  of  I788  did  not  preclude  the 
Appellants  from  challenging  the  trust-deed,  on  the 
ground  of  death^bed,  so  far  as  the  heritable  property 
was  concerned,  and  pronounced  an  interlocutor,  re- 
ducing the  trust-deed  to  that  extent ;  and  this  interlo-  Dec.  1825. 
cutor  was  acquiesced  in  by  the  parties,  and  allowed 
to  become  final. 

The  following  are  the  notes  of  pleas  in  law  put  on 
the  record  for  both  parties  : 

Note  of  Pleas  in  Law  for  the  Pursuers. 

The  discharge  obtained  by  the  late  John  Ewen,  in 
the  post-nuptial  contract  of  marriage  between  the  Pur- 
suers, to  which  the  said  John  Ewen  was  a  party,  and 
in  which  he  stipulated  for  a  discharge  of  all  claims,  at 
the  instance  of  his  daughter  against  him,  was  fraudu- 
lently obtained  by  deception  practised  upon  the  Pur- 
suers by  the  said  John  Ewen,  shortly  after  their 
majority,  while  they  were  in  ignorance  of  their  rights, 
and  entirely  under  the  influence  of,  and  in  dependence 
upon,  the  said  John  Ewen,  the  father  of  the  Pursuer, 
Mrs.  Grahame,  and  is  reducible  on  the  ground  of  the 
deception  so  practised  upon  them,  and  the  utter  inade- 
quacy of  the  consideration. 

French  v.  Watson^  18th  February  I669. — Morrir 
son's  Dictionary,  4958.  Stair,  1.  9.  79.  Ersk.  p.  694. 
Ferguson  v.  Maitland,  July  26,  1729.  Gordon  v. 
Crawford,  January  14,  1730.— See  Craigie  and  Stew- 
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1830.       art's  Appeal  Reports,  voL  I.  p.  1.     LochieFs  Trus- 
EwEN       tees,  July  8th,  1795,     M'Neil  v.  McNeil,  January, 
and  others     jglS.     Murray  v.  Murray's  Trustees,  January  21, 
Bannermaw   1826. — Shaw's  Reports,  vol.  IV.  p.  374. 

II.  The  discharge  in  the  foresaid  post-nuptial  con- 
tract of  marriage  does  not  exclude  the  right  of  the 
Pursuer,  Mrs.  Grahame,  to  reduce  her  father's  trust- 
settlement  as  executed  on  death-bed.  Stair,  422.  622. 
— Erskine,  B.  4.  t.  i.  sect.  27. — Irvine,  December  15, 
1744.— Elchies,  No.  18.  Death-bed.— Mor.  Diet. 
3332. 

III.  The  law  of  death-bed  applies  to  every  deed, 
whether  an  alienation  of  heritable  or  moveable  sub- 
jects.— Ersk.  p.  651,  s.  16.  Maarwellv.  Nelson,  Feb. 
1722.— Rem.  Dec.  1,  No.  32.— Kilkerran,  Death- 
bed.  No.  4. 

IV.  The  trust-deed  is  reducible  and  ineffectual, 
because  it  is  an  incomplete  and  imperfect  deed,  being 
blank  in  essentialibus. 

Note  of  Pleas  in  Law  for  the  Defenders. 

I  The  facts  and  circumstances  averred  by  the  Pur- 
suers are  not  relevant  to  establish  fraud  or  deception, 
or  circumvention  of  any  kind,  on  the  part  of  the  late 
Mr.  Ewen,  in  reference  to  the  tripartite  contract,  or  to 
virarrant  the  reduction  of  that  contract  on  any  such 
grounds.  The  facts  already  admitted  or  proved  in- 
struct the  said  contract  to  have  been  a  fair,  just  and 
onerous  deed,  as  between  the  parties,  and  an  advanta* 
geous  arrangement  for  the  Pursuers. 

II.  Mere  inequality  or  inadequacy  of  consideration 
or  lesion  does  not  of  itself  justify  any  presumption  of 
fraud. 

III.  The  tripartite  deed  of  l6th  December  1788 
wa&  expressly  boixiologated   by  the   Pursuer  by  the 
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second  factory  executed  by  him,  after  his  return  to  isso. 

this  country  from  America  in  1793 ;  and  he  is  now  "JJ^^ 

barred  from  challenging  the  said  deed  on  any  ground  and  others 

whatever.  Baknermait 

IV.  The  terms  and  declarations  of  the  said  second  «n^^*^«"» 
factory  totally  disprove  the  allegations  of  fraud  now 
brought  forward  against  Mr.  Ewen. 

V.  All  right  and  interest  competent  to  the  Pursuer 
in  the  late  Mr.  Ewen  s  heritable  or  moveable  estate 
was  extinguished  and  taken  away  by  the  discharge 
contained  in  the  tripartite  deed ;  and  she  has  no  title 
to  insist  in  any  conclusion  affecting  the  said  estate^ 
further  than  as  the  defenders  have  admitted  her  title, 
that  is,  quoad  the  heritage. 

VI.  The  pursuers  are  now  barred  by  the  final  inter- 
locutor of  7th  December  1825,  and  subsequent  proce- 
dure, from  insisting  that  the  reduction  of  the  deed  of 
settlement  on  the  head  of  death-bed  shall  be  carried 
farther  than  as  regards  the  heritage,  as  decerned  for  in 
the  said  interlocutor. 

VI L  Supposing  this  were  open  to  the  pursuers,  the 
objection  of  death-bed  does  not  affect  the  moveable 
estate. 

The  record  being  closed,  the  Lord  Ordinary,  after 
hearing  counsel  for  the  parties,  pronounced  the  follow- 
ing interlocutor : 

**  The  Lord  Ordinary,  having  considered  the  closed 
^'  record,  and  whole  process,  and  having  heard  parties 
procurators  fully  thereon,  finds  that  there  is  no  evi- 
dence produced  in  process  sufiicient  to  establish 
that  the  subscription  of  the  Pursuer,  or  of  her  hus- 
band, to  their  post-nuptial  contract  of  marriage,  was 
obtained  by  the  fraud  of  her  father,  the  late  Mr. 
John  Ewen,  or  that  the  consideration  given  by  that 
deed,  in  return  for  the  Pursuer's  discharge  of  her 
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1830.       "  rights  under  her  mothers  contract  of  marriage,  waa^ 
EwEN^       "  considering  the  probable  amount  of  Mr.  Ewen's 
nnd  others     «  fortune  at  the  time,  unfair  or  inadequate ;  finds  that 
Bannerman   "  there  is  nothing  condescended  on  by  the  Pursuer 
and  others,     u  ^hJch  is  relevant  to  infer  such  fraud>  in  opposition 
"  to  the  evidence  to  the  contrary  already  in  process; 
"  therefore  sustains  the  defences  against  the  reduction, 
'^  in  so  far  as  regards  the  said  deed,  and  assoilzies  the 
"  defenders ;  finds  that  the  discharge  contained  in  the 
said  deed  bars  the  Pursuer  from  making  any  claim 
in  the  character  of  heir   of  provision  under   her 
mother's  contract  of  marriage,  and  that  it  is  only  in 
"  the  character  of  her  father's  heir  at  law  that  it  can 
"  be  competent  to  her  to  challenge  his  trust-settlemefit 
"  on  the  head  of  death-bed,  in  which  character  her 
"  right  of  challenge  is  limited  to  the  heritage ;  there- 
"  fore  sustains  the  defences,  and  assoilzies  the  defend- 
"  ers  from  the  reduction  of  the  said  trust-settlement, 
;"  in  so  far  as  respects  the  moveable  succession  and 
decerns ;    repels  the   claim  made  by  the  Pursuer 
against  the  trustees,  founded  oh  Mr*  Ewen's  alleged 
"  intromissions  with  the  500/.,  settled  by  Mr.  Grahame 
on  his  wife  and  children  by  their  marriage-contract, 
in  respect  the  same  is  incompetent  under  the  con- 
"  elusions  of  the  present  action ;  but  in  the  special 
"  circumstances  of  the  case  finds  no  expenses  due." 

The  Appellants  having  reclaimed  to  the  Inner 
House  against  the  foregoing  interlocutor,  it  was  held 
that  the  Lord  Ordinary  ought  to  have  pronounced 
a  deliverance,  in  regard  to  the  legal  effect  of  the 
blanks  contained  in  Mr.  Ewen's  trust-settlement ;  arid 
;  accordingly,  an  interlocutor  was  pronounced  of  this 
12  Dec  i82r.  date,  «  remitting  to  the  Lord  Ordinary  to  hear  parties 

"  on  the  legal  effect  of  the  blanks  in  the  trust-deed 
."  under   reduction,   upon   the  validity  of  tl^^  sftme, 
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^^  s^id.to  proceed^  in  regard  to  the  discussion  of  th^       isso.. 
"  point  now  remitted,  as  to  his  Lordship  shall  seenl       eweiT 

"    proper."  and  other 

In  consequence  of  this  remit  the  Lord  Ordinary  Bannermait 
heard  the  counsel  for  the  parties  at  considerable  length;  *"^  ®^  ®"' 
and  afterwards  pronounced  the  following:  interlocutor  22  Dec.  i827. 

*  ,  .    ^     ,  Second  inter. 

and  note : — "  The  Lord  Ordinary  having,  in  terms  of  locmor  ap- 
"  the  remit  by  the  Lords  of  the  First  Division  of  the  P^*^^''™'"* 
"  Court,  heard  parties  upon  the  legal  effect  of  the 
blanks  in  the  trust-deed  under  reduction,  on  the  va- 
lidity thereof;   finds,  that  as  these  blanks  do  not 
occur  in  that  part  of  the  deed  which  gives  direc- 
tions to  the  trustees,  pointing  out  the  uses  to  which 
they  are  to  apply  the  trust-funds,  they  cannot  have 
the  effect  of  annulling  the  trust-conveyance,  what- 
ever they  may  have  in  vacating  the  bequest  to  the 
magistrates  and  clergy  of  Montrose,  for  the  purpose 
"  of  erecting  and  maintaining  an  hospital ;  but  fur- 
''  ther  findsi  that  the   omission  to  fill   up  the   said 
**  blanks  is  not  sufficient  .to  vacate  the  said  bequest, 
and  that  the  same  is    notwithstanding  effectual." 
Note. — It  appears  from  that  part  of  the  trust-deed, 
''  which  is  intended  to  mark  out  the  powers  and  duties 
of  the  managers  of  the  hospital,  that  the  testator  had 
been  aware  that  the  funds  destined  for  this  purpose 
might  not  be  sufticient  for  carrying  his  object  intd 
'*  immediate  execution,  and  that  he  intended  to  allow 
"  them  to  accumulate  for  a  certain  time.     It  appears 
^^  further,  that  he  intended  to  limit  this  accumulation, 
by  fixing  the  sum  at  which  it  was  to  stop  ;  but  that, 
not  having  made  up  his  mind  when  the  deed  was 
*^  executed,  th^  sum  was  left  blank,  and  that  he  died 
"  without  having  had  it  filled  up.    The  question,  and  it 
**  is  one  of  considerable  difficulty,  comes  therefore  to 
^1  )>9i  W^^tWornot  is  the  uncertainty  thereby  created, 
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1830.       <<  as  to  the  period  of  accumulation,  and  of  course,  as 

EwEN       "  to  the  size  and  extent  of  the  hospital  at  its  com- 

and  others     «  mcncement,  or  the  consideration,  that  the  testator's 

Banneruan  ^^  intention  of  fixing  these  himself  has  not  been  carried 

ert.    4<  .^^^  efiect,  sufficient  to  render  void  his  declared 

*^  purpose  and  object  of  founding  an  hospital  ? 

'*  The  Lord  Ordinary  thinks  it  can  scarcely  be 
**  maintained,  that  the  testator's  failure  to  complete 
"  any  direction,  however  minute  and  trifling,  as  to  the 
'^  management  of  the  hospital,  which  it  may  appear 
"  he  had  intended  to  give,  can  have  such  an  effect. 
"  Thus,  suppose  (to  take  the  cases  put  by  the  De- 
fendant,) that  in  pointing  out  the  dress  to  be  worn 
by  the  boys,  he  had  declared  that  they  were  to  wear 
"  cloth  of  a  colour,  or  that  they  were  to  have 

**  a  flesh-dinner  on  days  of  the  week,  and  that 

he  had  died  before  filling  up  these  blanks,  it  will  not 
surely  be  held  that  such  an  omission  would  have 
''  totally  defeated  his  main  purpose,  and  carried  the 
"  funds  to  his  heirs-at-law.     But  if  this  cannot  be 
''  maintained,  then  some  other  criterion  must  be  re- 
**  sorted  to,  and  the  Lord  Ordinary  cannot  see  any 
•*  line  of  distinction  but  one  founded  on  the  import- 
"  ance  of  the  omission.     He  conceives  such  blanks 
•*  will  only  be  fatal  which  render  uncertain  either  the 
"  object  and  purpose  of  the  bequest,  the  person  in 
**  whose  favour  it  is  made,  or  the  amount  of  the  sum 
bequeathed,  or,  at  least,  that  the  direction  which 
was  intended  to  be  given  must  be  of  that  nature  and 
importance,  that  it  is  reasonable  to  presume  the 
testator  would  not  have  inclined  to  leave  the  legacy, 
unless  accompanied  by  the  direction. 

"  In  the  present  case  it  does  not  appear  to  the 
Lord  Ordinary  that  the  blanks  in  the  deed  are  of 
^^  that  importance.     The  amount  of  the  legacy  to  be' 
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•*  paid  by  the  trustees  is  clear  and  certain.     The  per-       isso. 
•*  sons  who  are  to  •  reap  the  benefit  are  distinctly  spe-       j.^^^ 
"  cified ;  and  the  nature  and  the  quality  of  the  main-    and  othen 
*^  tenance,   clothing,   education  and   apprentice  fees '  Bankermjui 
•*  which  they  are  to  receive  are  fixed  by  reference  to    *°^  otheru 
*^  another  hospital,  to  which  the  new  one  is  in  all 
'*  these  respects  to  be  similar.     Even  had  the  clause 
'*  as  to  the  extent  of  the  accumulation  been  altogether 
**  omitted,  there  seems  to  be  direction  sufficient  to 
regulate  this  matter  in  a  previous  part  of  the  deed, 
where  the  testator  directs  that  the  sum  bequeathed, 
**  with  the  interest  and  profits  arising  from  it,  shall 
remain  vested  in  the  managers,  ^  and  be  laid  out 
'  and  managed  by  them  for  the  purposes  foresaid,' 
**  under  such  rules  and  regulations  as  he  should  after- 
*^  wards  make ;  or,  failing  such,  under  rules  similar  to 
those  existing  for  the  management  of  Gordon's  hos- 
pital, *  with  such  additions  to,  or  alterations  thereon, 

*  as  may  be  made  by  my  said  trustees,  and  which 

*  they  are  hereby  empowered  to  do.'  So  that  there 
does  not  appear  to  be  much  necessity  for  the  inter- 
ference of  a  Court  of  Equity  to  supply  the  defect. 
It  may  be  further  observed,  that  the  uncertainty  of 

^*  the  period  of  accumulation  is  reduced  within  com- 

'*  paratively  narrow  limits  by  the  operation  of  the  Act 
of  the  39th  (and  40th)  Geo-  3,  c.  98,  by  which  such 
accumulation  is  restricted  to  the  period  of  twenty- 
one  years  from  the  time  of  the   testator's  death.' 

*'  The  blank  as  to  the  number  of  boys  seems  of  little 
moment,  as  this  fell  to  be  regulated  by  the  ultimate 
amount  of  the  fund,  and  the  number  is  allowed  by 

'^  the  testator  to  be   afterwards  augmented,  as  the 

•*  funds  may  permit.'* 

To  this  judgment  of  the  Lord  Ordinary  the  Court 

adhered,  and  the  Pursuers  appealed;  and  the  cause 
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1850.       baving  been  heard  in  November  1830^  Lord  Wynford 
'    ^    '     .moved  the  judgment  of  the  House. 

16  Not.  1830.  Lord  Wytiford : — This,  my  Lords,  is  undoubtedly 
Judgment  ^  case  of  Very  great  importance,  and  it  has  received 
from  every  one  of  your  Lordships  now  present  the 
qonisideration  which  such  a  case  deserves.  The  case 
arises  out  of  a  family  transaction  connected  with  the 
/situation  of  the  family  of  a  person  of  the  name  ol* 
£wen,  now  dead.  Upon  bis  marris^e  with  his  wife 
ne  made  a  settlement,  which  contained  the  follow- 
ing provision  in  favour  of  the  wife  and  the  issue: 
"  And  the  residue  of  his  whole  subjects,  whether 
f^  heritable  or  moveable,  shall  belong  to  the  said  chil- 
^'  dren  equally;  declaring  hereby,  that  in  the  case 
^^  the  said  child  or  children  shall  afterwards  die  in 
minority,  without  lawful  issue  of  their  bodies,  and 
during  the  life- time  of  the  said  Janet  Middleton,  their 
mother,. then  the  general  disposition  before  written^ 
conceived  in  her  favour,  shall  revive  and  return  to 
its  full  force  and  effect,  and  she  shall  have  the  entire 
'^  and  free  disposal  of  the  whole  effects  and  subjects^ 
•"  whether  heritable  or  moveable,  thereby  conveyed, 
*'  alike  as  if  there  bad  not  been  a  child  of  the  mar«- 
^^  riage  in  life  at  the  dissolution  thereof.  And  in  like 
^*  manner,  in  case  the  said  John  Ewen  shall  survive 
^^  the  said  Janet  Middleton,  his  spouse,  and  there  be 
*]  a  child  or  children  of  the  marriage  in  life  at  the 
'*  dissolution  thereof,  he  binds  and  obliges  himself  to 
'^  aliment,  maintain  and  educate  the  said  child  or 
'^  children,  suitable  to  their  station^  until  they  are  put 
*f  in  a  way  of  doing  for  themselves ;  and  that  his  sub- 
'^  jects,  whether  heritable  or  moveable,  shall  belong  to 
V  them  equally  at  his  death." 

Under  this  instrumeiit  I  consider  ^at  there  ^cui 
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a  complete  vested  interest  in  this  property  at  his  death       i  sso. 
(for  this  instrument  was  made  to  take  effect  at  his  death)       £^^, 
in  the  person  of  the  present  Appellant.     In  about     •"**  ®'**^ 
a  year,  or  a  little  more,  after  the  marriage,  the  deed,  Bannerma* 
which  is  the  first  deed  challenged,  was  entered  into    **^°'  ®^ 
betweetL  these  parties.     It  is  no  where  ascertained  for 
why  this  deed  was  presented  to  the  young  man  and 
young  woman  at  ten  o'clock  of  the  night  on  which  one 
or  both  of  them  were  leaving  their  native  country,  per. 
haps  for  ever,  and  when  they  were  therefore  probably 
in  a  state  of  considerable  agitation ;  why  it  was  then 
presented  to  them  for  the  first  time,  instead  of  being 
presented  to  them  at  the  intermediate  period  that  had 
elaped  between  their  marriage  and  that  time. 
But  let  us  look  at  the  deed  itbelf. 

At  Aberdeen,  the  l6th  day  of  December,  in  the 
year  1788f  it  is  contracted  and  finally  ended  and 
**  agreed  upon  betwixt  the  parties  following,  vi^ 
^^  James  Grahame,  presently  residing  in  Aberdeen^ 
"  youngest  lawful  son  of  the  deceased  William 
*'  Grahame  of  Murphy,  esq.  on  the  one  part,  and 
^*  Mrs.  Elizabeth  Grahame  alias  Ewen,  his  spouse, 
'^  lawful  daughter  and  only  child  of  John  Ewen,  mer- 
"  chant  in  Aberdeen,  procreate  betwixt  him  and  the 
'^  deceased  Janet  Middleton,  his  spouse,  with  the 
V  special  advice  and  consent  of  her  said  father,  and 
'^  the  said  John  Ewen,  for  himself,  his  own  right  and 
^^  interest,  on  the  other  part,  in  manner  and  to  the  effect 
'^  following ;  that  is  to  say,  the  said  parties  consider^ 
^^  ing  that  the  said  James  Grahame  and  Elizabeth 
f*  Grahame  alias  Ewen,  his  spouse,  were  lawfully  mar^ 
^'  ried  to  each  other,  upon  the  .  day  of  November 
-**  1787  years,  and  have  lived  together  since  that  timt 
*'  as  married  persons;  and  that  now  a  son  is  bornj 
fMawfiilly  procreated  of  thfe  said  marriige^  cidled 


P2  CASES  IN  THE  HOUSE  OF  LORDS 

1830.       "  John ;  and  also  considering"  that  there  was  no  con- 
EwEN       "  tract  of  marriage  entered  into  betwixt  them  prior 
and  others     <c  jq  ^jjg  celebration  of  the  marriage,  and  the  said 
Banmerman  ?*  James  Grahame  intending  soon  to  go  abroad,  where 
•"•    a  jjg  jjjg^y  remain  for  some  time  in  the  prosecution  of 
^'  his  aiSairs,  he  is  desirous  to  make  some  suitable  pro- 
'^  vision  for  his  said  spouse  and  family,  according  to 
'^  his  ability ;  and  in  like  manner  the  said  John  Ewen^ 
"  out  of  his  own  free  will,  and  from  the  regard  he  bears 
*^  to  his  said  son  and  daughter,  the  said  parties  have, 
*'  with  mutual  advice  and  consent,  concerted  and  settled 
•'  upon  the  post-nuptial  contract  under  written :  There- 
•*  fore,  in  pursuance  thereof,  the  said  John  Ewen  hath 
*'  instantly,  at  the  making  hereof,  satisfied  and  paid  to 
"  the  said  James  Grahame  the  sum  of  157/.  10^-  ster- 
"  ling,  as  one  moiety  of  315  /.  sterling,  which  he  has 
"  agreed  to  give,  in  name  of  tocher  or  dowry,  with  his 
*  ^  said  daughter,  of  which  moiety  the  said  James 
^^  Grahame  and  his  said  spouse  hereby  grant  the  re- 
ceipt, and  discharge  the  said  John  Ewen,  his  heirs, 
executors   and   successors  thereof,  renouncing  the 
exception  of  not  numerated  money,  and  all  other 
^  exceptions  and  objections  in  the  contrary  :  and  sic- 
like,  the  said  John  Ewen  binds  and  obliges  himself, 
and  his  foresaids,  to  satisfy  and  pay  to  the  said 
'^  James  Grahame,  his  heirs,  executors  or  assignees^  ^ 
"  the  remaining  moiety  or  half  of  the  said  tocher,  being 
*^  the  like  sum  of  157/.  10^.  sterling,  and  that  at  the 
**  first  term  of  Whitsunday  or  Martinmas  next  and 
•*  immediately  following  year  and  day  after  the  decease 
"  of  the  said  John  Ewen,  with  a  fifth  part  more  of 
*^  liquidate  penalty  in  case  of  failzie,  and  the  annual 
**  rent  of  the  said  moiety  during  the  not- payment  after 
"  the  term  of  payment  thereof  above  written ;  and 
*^  which  whole  sum  of  315/.  sterling  is  hereby  declared 
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*'  to  be  in  full  satisfaction  to  the  said  Mrs.  £lizabeth        isso. 
"  Grahame  a2raf  Ewen  and  her  said  husband;  and      'eweT' 
"  they  do  hereby  accept  of  the  same,  in  full  contentation     and  others 
^'  to  them  of  all  goods,  gear,  debts,  sums  of  money,   bamnebman 
**  and  other  moveables  whatsoever,  which  they  might    *****  othen. 
anyways  ask,  claim  or  crave  by  and    through  the 
decease  of  the  said  Janet  Middleton,  her  mother,  by 
virtue  of  her  contract  of  marriage  with  the  said  John 
"  Ewen,  her  father,  or  of  any  clause,  article  or  condi- 
'^  tion  therein  contained,  which  is  hereby  discharged* 
'^  to  all  intents  and  purposes,  as  fully  and  effectually 
^  as  if  the  same  was  particularly  ingrossed,  or  by  any 
"  other  manner  of  way,  or  by  and  through  the  decease 
**  of  the  said  John  Ewen,  her  father,  whenever  the 
same  shall  happen,  at  the  pleasure  of  God,  either  as 
bairns  part  of  gear,  dead's  third,  portion-natural,  or 
on  any  other  cause  or  account  whatsoever,  good  will 
only  excepted;    and,  on  the  other  part,  the  said 
^'  James  Grahame  gives,  grants,  assigns  and  dispones 
'^  to  and  in  favours  of  himself  and  the  said  Elizabeth 
^  Grahame  aUas  Ewen,  his  spouse,  in  conjunct  fee  and 
life-rent,  but  for  her  life-rent  use  allenarly,  during 
all  the  days  of  her  life-time  after  his  decease,  in  case 
*^  she  survive  him,  and  to  the  said  John  Grahame, 
^^  their  son,  and  any  other  child  or  children  to  be  born 
of  the  said  marriage,  equally  amongst  them  in  fee.; 
whom  failing,  to  the  said  Elizabeth  Grahame  aUas 
**  Ewen,  her  heirs,  executors  or  assignees,  all  and  whole 
"  the  sum  of  500/.  sterling,  belonging,  due  and  payable 
'^  to  the  said  James  Grahame  out  of  the  first  end  of  the 
^'  sums  and  subjects  left  and  bequeathed  to  him  by  the 
'^  said  deceased  William  Grahame  of  Murphy,    his 
'^  father,  and  obliges  himself  to  make  the  said  prin- 
^*  cipal  sum   foiihcoming  to  bis  said  spouse  and  chil- 
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1830.  **  dren,  accoFding  to  their  several  interests  above  spe- 

*^  "cified." 

and  others        The  deed  sets  out  <with  a  most  important  recital,  be- 

Bakherman  cause  it  shows  that  the  father  took  care  of  the  interests 

and  othen.  ^f  j^jg  daughter  as  far  as  the  husband  was  concemedi 

but  the  sequel  shows  also  how  he  took  care  of  both 
daughter  and  husband,  as  far  as  his  own  interest  was 
concerned.  One  of  the  considerations  for  the  deed 
was  the  husband's  settling  500  /.  on  the  wife,  which  he 
did,  and  it  was  under  these  circumstances  that  £wen 
says,  "  Therefore-the  said  John  Ewen  hath  instantly, 
*'  and  at  the  making  hereof,  satisfied  and  paid  to  the 
**  said  James  Grahame  the  sum  of  157/.  10^."  Now 
that  was  positively  false.  He  had  not  then  satisfied 
and  paid  a  singleTarthing.  What  he  did  was  merely  to 
renounce  a  debt  of  61  /.,  due  to  him  from  Grahame,  for 
goods,  and  to  give  a  promissory  note  for  the  other  96  /. 
The  deed  therefore  recites  a  positive  falsehood,  which, 
beyond  all  doubt  is  one  of  the  strangest  indicuB  of 
fraud. 

The  deed  is  made  to  declare  that  they  accept  of  the 
815/.,  in  full  satisfaction  of  the  daughter's  claims  undeir 
the  marriage-contract  of  her  mother  and  father.  And 
then,  what  is  it  they  really  accept  in  full  satisfaction  ? 
a  promissory  note  for  96  /.,  and  goods  to  the  amount  of 
61  /• ;  for  as  to  the  other  1571.,  they  had  no  real  secu- 
rity for  it — ^nothing  to  prevent  his  wasting  it  or  dis- 
posing of  it,  as  he  might  any  other  part  of  his  property. 
All  that  they  have  got,  therefore,  is  157/*  in  this  man- 
ner, not  in  money,  but  partly  in  goods  of  some  sort  or 
other,  of  which  the  true  value  is  never  ascertained,  and 
partly  by  a  promissory  note.  And  with  respect  to  the 
other  157  /•>  they  do  not  stand  in  the  least  in  a  better 
'  situation  than  under  the  hthex  and  mother's  original 
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setdement,  for  they  have  otily  his  personal  security.        issb. 
Now  take  it  that  they  were  entitled  only  to  815/.,  is       ewen 
not  this  a  fraud  on  this  young  woman,  then  only  twenty-     »"<*  ®^***» 
one  years  of  age,  to  obtain  from  her  a  discharge  of  Bhweauajs 
that  315/.  £or  the  sum  of  157  /.,  and  that  paid  in  the    *«<^«^«»- 
manner  which  I  have  stated.     It  seems  to  me  that  any 
one  who  k>oks  at  this  deed,  having  regard  to  the  cir- 
<mmstances  under  which  it  was  made,  must  be  satisfied 
that  it  is,  on  the  face  of  it,  fraudulent.    It  begins  with 
the  recital  of  a  falsehood,  and  what  is  worse,  if  any 
thing  can  be  worse,  it  evidently  shows  that  a  gross  and 
abominable  advantage  was  taken  of  these  young  per- 
sons, for  it  does  not  put  them  in  the  least  in  a  better 
situsrtion  than  they  were  in  before.     If  it  had  given 
them  any  heritable  charge,  or  any  good  security  that 
this  property  should  be   forthcoming  afterwards,   it 
might  be  said  that  this  was  a  gainful  bargain.     But 
nothing  of  that  kind  was  done ;  and  I  say  therefore, 
that  this  deed  is,  on  the  face  of  it,  fraudulent.     If  that 
foe  so,  then  the  interlocutor  that  has  been  pronounced 
by  the  Lord  Ordinary,  and  adhered  to  by  the  Court 
below,  ought  to  be  reversed. 

I  have  felt  some  difficulty  in  this  case,  as  I  always 
do  in  reversing  decisions  of  the  Court  below ;  but 
I  have  here  the  satisfaction  to  state  that  the  Lord 
Ordinary  and  the  rest^of  the  Court,  in  the  first  instance, 
pronounced  a  diflFerent  judgment.  Now  I  am  not  one 
of  liiose  'who  think  that  second  thoughts  are  always 
best;  I  am  of  opinion  thiat  first  impressions  are  often 
best.  We  reason  upon  them  afterwards,  and  some- 
limes  we  refine  and  refine  until  we  get  rid  of  those 
strong,  plain,  and  intelligible  principles  by  which  we 
ought  to  be  governed ;  and  I  wish  that  in  this  instance 
the  Court  below  had  adhered  to  their  original  determi- 
nationv  and  then  the  parties  would  have  been  ^aved  the^ 
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1830.       trouble  of  preferring  these  different  appeals  which  have 
EwEN       ^^^^  attended  with  such  enormous  expense, 
andotbers         If  I  had  thought  that  any  thing  could  have  been 
Banneaman   g^i^^d  by  an  issue,  I  would  unquestionably  have  sent 
and  others,    this  case  to  a  jury.     But  this  question  comes  before  us 
to  be  inquired  into,  after  all  those  who  could  give 
the  best  account  of  the  matter  have  fallen  into  the 
grave ;  and  I  am  afraid  that  it  would  now  be  useless  to 
direct  an  issue.     I  do  not  abstain  from  sending  the 
question  to  a  jury,  because  I  have  not  the  highest 
respect  for  the  Jury  Court  of  Scotland,  and  particularly 
for  the  learned,  and  intelligent,  and  excellent  person 
who  presides  in  that  Court     But  neither  he  nor  the 
jury  can  get  at  the  facts  by  a  trial,  unless  there  are 
witnesses  to  state  them,  and  witnesses  cannot  be  had 
in  this  case,  for  the  reasons  which  I  have  stated. 

But  besides  this,  there  is  another  point  on  which 
the  case  might  be  decided.     By  this  instrument,  one  of 
the  most  extraordinary  I  have  ever  seen,   and  one 
executed  under  circumstances  the  most  calculated  to 
excite  suspicion  that  I  have  ever  known,  the  lady 
released  every  right  of  every  description  which  she 
had,  and  which  it  was  possible  for  her  to  release — a 
circumstance  which,  in  my  mind,    goes  very  far  to 
show  that  an  undue  advantage  has  been  taken  of  her. 
If  the  deed,  with  the  discharge,  be  valid,  it  put  her 
into  this  situation  that  it  gave  to  her  father,  Mr.  Ewen^ 
a  power  to  dispose  of  this  property,  which  otherwise  he 
had  not  by  law,  because  by  law  a  portion  of  it  was 
secured  to  her,  independently  of  the  first  deed.     If  he 
has  legally  disposed  of  it,  it  is  gone,  and  the  daughter 
cannot  now  be  heard  to  dispute  the  transaction.     And 
that  brings  us  to  the  question — has  he  legally  disposed 
of  the  property  ?  I  am  of  opinion  that  he  has  not  legally 
disposed  of  it;  and  that  the  deed  by  which  he  attempted 
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to  rob  his  family,  in  order  to  procure  for  himself  an        1830. 
empty  name,  is  a  void  instrument     I  wish  we  could      T^^ 
find  some  mode  of  getting  rid  of  all  deeds  of  this     *°*^  °^'*^™ 
description,  by  which  people  cheat  their  families  of  the  Bannermav 
property  which  belongs  to  them,  in  order  to  make  it  a     *""*  ''^^'^' 
sacrifice  to  their  own  vanity. 

I  am  of  opinion  that  the  deed  is  void  on  the  ground  Tnistdeed 
that  it  is  too  uncertain  to  be  carried  into  execution*  certainty. 
It  is  impossible — I  defy  any  Judge  to  give  directions 
on  which  it  can  be  carried  into  execution.  I  agree 
with  the  learned  Lord  in  the  Court  below,  who  says 
that  a  little  confusion  or  ambiguity  is  not  to  vacate  a 
deed.  God  forbid  that  it  should ;  for  if  it  did,  few 
would  be  the  deeds  that  would  stand.  I  say,  and 
I  state  this  as  my  principle,  that  in  order  to  vacate  a 
deed  on  the  ground  of  obscurity,  the  obscurity  must  be 
such  as  to  render  it  impossible  to  put  such  a  construc- 
tion upon  it  as  that  it  can  be  carried  into  execution  ; 
and  I  will  even  go  this  length,  that  if  any  part  of  it  can 
be  well  executed,  that  part  ought  to  stand,  if  it  be  not 
controlled  by  something  else.  But  I  put  the  case  on 
this  ground,  that  the  deed  cannot  be  executed  at  all ; 
and  I  undertake  to  demonstrate  this  to  your  Lord- 
ships. 

This  deed,  dated  October  1821,  was  made  two  days 
before  the  death  of  the  maker ;  but  I  do  not  put  the 
objection  at  all  on  the  ground  of  death-bed,  because,  as 
has  been  properly  observed,  that  objection  does  not 
properly  apply  to  personal  property.  But  it  appears 
that  two  days  before  his  death,  and  while  on  his  death- 
bed, he  executed  a  deed  of  settlement,  which,  after 
making  some  small  provisions  for  some  members  of  his 
family,  and  some  small  bequests  to  certain  charitable 
institutions,  proceeds  as  follows  : — "  For  payment  to 
*'  the  magistrates  and  town-council  of  the  town  of 
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1830. 

EWEN 

and  others 

V. 

Banncrman 
and  others. 


"  Montrose,  the  place  of  my  nativity,  and  the  ministert 
"  or  clergymen  of  that  town,  of  whatever  sect  or 
"  denomination  of  Christians  they  may  be,  or  to  any 
"  one  or  more  of  their  number  who  may  be  appointed 
"  by  them  to  receive  the  same,  of  the  sum  of  6,000//' 
Now  here,  to  apply  my  own  principle,  I  say,  that  if 
we  could  see  how  to  apply  the  6,000  /.,  but  could  not 
see  how  to  apply  the  residue,  and  the  accumulations 
on  the  residue  of  the  property,  I  should  have  said  that 
the  deed  might  be  good  as  to  the  6,000/.  although 
bad  as  to  the  rest.  But  I  wiH  show  your  Lordships 
that  the  6,000/.,  and  the  residuary  property  must 
all  go  together  by  the  words  which  create  so  much 
confusion.  /^  For  the  foundation  and  establishment  of 
an  hospital  in  Montrose,  similar  to  Robert  Gordon's 
hospital  in  Aberdeen,  for  maintenance,  clothing,  and 
education  of  the  lawful  sons  and  grandsons  of  de^ 
cayed  burgesses,  &c.  of  the  said  town  of  Montrose ; 
and  which  sum,  and  interest  and  profits  arising 
therefrom,  shall  remain  vested  in  the  said  magis- 
trates, &c.  to  be  laid  out  for  the  purposes  aforesaid^ 
under  such  rules,  &c.  as  I  shall  appoint  by  my  sepa- 
rate deed  or  writing  under  my  hand,  (he  did  no 
such  thing,)  and  failing  any  such  deed  or  writing, 
under  rules  and  regulations  similar  to  those  now 
existing  for  the  government  and  management  of 
Robert  Gordon's  hospital  in  Aberdeen  aforesaid." 
As  to  the  rules  for  the  government  and  manage- 
ment  of  the  charity,  which  the  maker  of  this  deed 
wished  to  establish,  I  think  the  deed  sufficiently  clear 
on  that  subject,  if  we  only  know  when  the  trustees  are 
to  begin  to  have  any  thing  to  manage,  since  they  are 
directed  to  regulate  themselves  according  to  the  rules 
and  regulations  of  Gordon's  hospital,  and  with  such 
additions  to  or  alterations  thereon  as  might  be  made  by 
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the  trustees,  and  which  they  were  empowered  to  make.  1830. 
This,  on  the  authority  of  a  case  which  I  shall  mention  e^^ j, 
by  and  by,  is  quite  sufficient ;  and  most  persons  who  ^^^  othen' 
make  dispositions  of  this  kind  give  to  those  who  have  Bannermak 
to  execute  the  trust  authority  to  make  such  regulations.  *"^  others. 
Then  he  goes  on  to  say,  "  and  with  respect  to  the  rest, 
"  remainder  and  residue  of  my  means,  property  and 
estate,  Sec.  I  hereby  will,  direct  and  appoint  such  resi- 
due and  remainder  to  be  paid,  or  conveyed  and  made 
over  by  my  said  trustees  to  the  said  magistrates  and 
town-council,  and  clergymen  of  Montrose,  or  to  any 
*^  one  or  more  of  their  number  authorized  by  them  to 
**  receive  the  same,  as  an  addition  to  and  to  be  em- 
"  ployed  for  the  same  ends  and  purposes  with  the 
*'  foresaid  legacy  of  6,000  /. :  declaring,  that  the  said 
sum  and  residue  shall  be  payable  by  my  said  trustees 
at  the  first  term  of  Whitsunday  or  Martinmas  that 
shall  happen  twelve  months  after  my  decease,  or  as 
**  soon  thereafter  as  the  funds  under  trust  can  be 
**  realized :  Also  declaring,  as  it  is  hereby  specially  ' 
''  provided  and  declared,  that  neither  the  said  sum 
<*  and  residue,  nor  any  part  thereof,  shall  be  diverted 
^'  at  any  time  from  the  uses  and  purposes  for  which 
"  the  same  is  hereby  destined,  or  applied  to  any  other 
"  use  or  purpose  whatever ;  and  the  said  magistrates 
**  and  town-council,  and  clergymen,  shall  lend  out  the 
*'  free  balance  of  the  interest  and  profits  arising  from 
"  the  said  sum  and  residue,  every  year,  on  such  herit- 
able or  personal  security  as  they  may  deem  sufficient 
at  the  time,  so  as  the  same  may  accumulate,  with  the 
^^  additional  interest  arising  thereon,  until  the  principal 
^'  sums,  and  accumulated  interests,  shall  amount  to  the 
^*  sum  of  /.   sterling,  when  the  same  shall   be 

stocked,  secured  and  employed  upon  lands,  bonds, 
obligations,  or  other  sufficient  security,  from  time  to 
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1829. 

EWEN 

aud  others 

V. 
BaMNERMAN 

aud  others. 


"  time,    for    erecting   and    maintaining   the   foresaid 
'*  hospital,  and    for   the    maintenance,  clothing   and 

education  of  boys  of  the  description  above 

"  mentioned." 

Your  Lordships  will  therefore  observe  that  the  6,000/. 
and  the  residue  were  to  be  put  out  in  the  manner 
directed,  at  interest,  and  that  the  interest  was  to  go  on 
accumulating  till  it  amounted  to  sterling ;  and 

till  it  has  accumulated  to  the  sum  of  sterling 

the  trustees  can  build  no  hospital,  and  can  do  no  act 
whatever  in  the  execution  of  this  trust.  Now  when 
does  the  fund  amount  to  this  sum  of  blank  pounds  ? 
Is  it  after  the  national  debt  shall  have  been  paid,  or 
before  ?  No  human  being  can  possibly  tell.  I  say  then, 
that  unless  you  can  give  some  meaning  to  the  blanks 
it  is  a  trust  that  cannot  by  possibility  be  executed. 
A  noble  Lord  once  said,  on  the  very  seat  in  which  I  am 
now  sitting,  that  it  was  not  for  wise  people  to  put  fools 
nonsense  into  sense  ;  but  it  is  impossible  for  any 
person,  wise  or  otherwise,  to  put  any  construction  upon 
this.  Then  the  deed  says  also,  for  the  clothing,  main- 
tenance, &c.  of  boys.  How  many  boys  ?  One  ? 
One  hundred  ?  or  One  thousand  ?  The  sums  consti- 
tuting the  provisions,  and  the  objects  to  be  provided 
for,  are  equally  uncertain.  If  the  sums  and  objects 
had  been  certain,  the  rules  and  regulations  are  suffi- 
ciently provided  for ;  but  they  can  never  be  called  into 
existence  till  you  get  rid  of  the  difficulties  which  I  have 
mentioned.  I  think  this  deed  is  to  be  accounted  for 
in  this  way  :  This  man,  when  he  executed  this  deed, 
was  within  two  days  of  the  period  of  his  death,  but 
did  not  think  that  he  was  to  die  so  soon,  for  at  the 
time  he  contemplated  the  execution  of  another  deed 
by  which  certain  directions  were  to  be  given  to  the 
trustees.     What  is  the  inference  from  that  .^     That  this 
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poor  man,  not  thinking  he  was  so  near  his  end,  left  the        I830. 
instrument  in  this  imperfect  state,  contemplating  that  it       Ewkn 
would  please  Providence  to  allow  him  time  to  complete     a"^  *^»t*>«ra 
it,  but  such  was  not  the  case.  BANhER«AN 

My  Lords,  we  have  been  referred  to  one  case  on  this 
subject,  and  to  one  case  only  ;  and  I  think  I  have 
already  given  an  answer  to  that  case,  by  stating,  that  in 
this  case  if  any  part  of  the  deed  could  be  executed  it 
ought  to  be  executed,  although  the  rest  should  be  inca- 
pable of  execution.  The  case  I  allude  to  was  decided 
by  your  Lordships,  when  you  were  assisted  by  a  learned 
Judge,  whose  decease  we  all  lament,  I  mean  that  excel- 
lent man  the  late  Lord  Gifford,  and  I  subscribe  to  every 
syllable  that  was  said  on  that  occasion  by  his  Lord- 
ship. Now  what  was  that  case  ?  In  that  case.  Hill 
and  others  were  Appellants,  and  Burns  and  others 
were  Respondents^  and  it  was  of  this  description : 
Alexander  Hood,  of  the  island  of  Montserrat,  after 
bequeathing  certain  legacies,  conveyed  the  residue  of 
his  estate,  real  and  personal,  amounting  to  30,000/.  to 
his  sister  Mary  Hood,  of  Glasgow,  and  her  heirs,  for 
ever.  Thereafter  she  executed  a  trust  settlement  in 
favour  of  the  Respondents  as  trustees,  in  which,  after 
giving  legacies  to  different  individuals, she  directed  the 
residue  of  her  estate — the  residue  as  it  existed  at  the 
lime — w  hich  makes  a  great  difference  between  that  case 
and  the  present — to  be  applied  to  charitable  purposes 
in  these  terms :  "  I  appoint  the  residue  of  my  said 
estate  to  be  applied  by  my  said  trustees,  and  their 
foresaids,  in  aid  of  the  institution  for  charitable  and 
**  benevolent  purposes  established,  or  to  be  established, 
**  in  the  city  of  Glasgow,  or  neighbourhood  thereof, 
"  and  that  in  such  way  or  manner,  and  in  such  pro- 
*'  portions  of  the  principal  or  capital,  or  of  the  interest 
**  or  annual  proceeds  of  the  sums  so  to  be  appropriated 
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1830.       "  as  to  my  said  trustees  and  their  foresaids  shall  seem 
'^^J^      "  proper ;"  declaring,  "  and    I  hereby  expressly  de- 

and  others    «  clare  that  they  shall  be  the  sole  judges  of  the  appro- 
Bamnerman  "  priation  of  the  said  residue  for  the  purposes  afore- 

and  others,   a  g^id."     Now  what  was  the  question  in  that  case  ? 
It  was  argued  that  it  was  necessary  that  the  Lady 
should  have  distinctly  stated  who  were  the  objects  of 
her  bounty,  and  Lord  Gifford  said,  No,  it  is  not  ne- 
cessary for  the  Lady  distinctly  to  state  who  are  the 
objects  of  her  bounty.     She  says  it  is  in  aid  of  all  the 
charitable  institutions  existing,  or  which  are  hereafter 
to  exist  in  Glasgow  ;  and  in  order  that  there  may  be  no 
uncertainty  she  leaves  it  to  the  trustees  to  decide  who 
were  to  be  the  objects  of  her  bounty.      Now  your 
Lordships  perceive  that  there  is  not  that  uncertainty  in 
that  case  which  exists  in  the  present.    There  the  extent 
of  the  fund  was  ascertained,  and  the  power  over  it  was 
given  to  trustees,  and  the  mode  in  which  it  was  to  be 
managed  and  applied  was  left  to  their  discretion      In 
the  judgment  in  that  case  Lord  Gifford  goes  into  a 
learned  argument,  and  refers  to  a  great  many  cases, 
with  which  1  shall  not  trouble  your  Lordships,  but 
every  one  of  them  stands  on  the  same  principle  as  that 
which  Lord  Gifford  decided  ;  and  that  was,  that  there 
was  a  certain  fund;  and  the  only  ambiguity  was  as  to 
the  appropriation ;  and  in  all  these  cases  that  difficulty 
is  got  over  by  a  large  discretion  vested  in  the  trustees ; 
but  here  no  discretionary  power  is  vested  in  the  trustees. 
If  it  had  been  said  in  this  deed,  ''  the  trustees  shall 
*^  begin  to  build  as  soon  as  they  shall  have  accumulated 
"  such  a  fund  as  they  think  equal  to  the  purpose," 
that,  in  my  view,  would  have  obviated  the  difficulty, 
because  then  the  time  when  the  hospital  was  to  be 
built  would  be  left  to  the  discretion  of  the  trustees ; 
but  there  is  no  such  discretionary  power  left  with  them, 
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or  with  any  body  else,  and  it  was  quite  uncertain  what        i830. 
Ewen's  own  intention  was  on  the  subject.  ^EwfiT 

It  is  with  regret  that  I  feel  it  my  duty  to  advise     and  others 
your  Lordships  to  reverse  the  decision  of  the  Court   Banherman 
below,  for  which  I  have  the  greatest  respect,  but  in     ■"**  ''^*'*'* 
doing  so   I,   most  conscientiously,   exercise  my  own 
judgment.     I  have  done  so  in  this  case,  which  I  con- 
sidered of  so  much  importance,  that  during  a  large 
portion  of  the  night  which  has  intervened  between  the 
time  when  this  case  was  under  discussion  yesterday 
and  this  morning,  it  has  occupied  my  thoughts ;  and 
after  having  given  it  the  most  attentive  and  anxious 
consideration,  I  feel  myself  bound  to  recommend  to 
your  Lordships  to  reverse  the  judgment  of  the  Court 
below,  and  to  declare  that  the  two  deeds  which  I  have 
mentioned  ought  to  be  reduced. 

Judgment  reversed  accordingly. 
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FROM    THE    COURT   OF   SESSION. 
February. 

^i83of'         Stevenson      ...        -        Appellant. 
^^"TT^^        Rowan  D         ....        Respondent. 

Law  A^nt.  '■ 

Responsibilitj 

for  negligence.  A  law-agent  employed  to  prepare  an  heritable  bond  states 

the  manner  of  holding  in  this  way ;  the  grantor  is  taken 
bound  **  to  infeft  and  seise  the  said  Henry  Wardrob  and 
his  foresaids,  on  our  own  expenses,  in  the  lands  and 
others  above  disponed,  to  be  holden^rom  me^  of  and  under 
my  immediate  lawful  superiors  thereof,  in  the  same  manner 
as  I  hold  the  same  myself,  and  for  payment  of  the  same 
**  feu-duties  as  I  pay  or  am  bound  to  pay  therefor." 
The  agent  neglects  to  procure  confirmation  from  the  superior, 
in  consequence  of  which  his  employer,  the  grantee,  loses 
his  money. 
Held  by  the  House  of  Lords,  affirming  a  judgment  of  the 
Court  of  Session,  that  this  was  a  public  holding,  and 
invalid  for  want  of  confirmation;  and  that  the  agent, 
having  chosen  to  depart  from  the  usual  practice  of  intro- 
ducing the  double  manner  of  holding,  and  having  neg- 
lected to  procure  confirmation,  was  bound  to  make  good 
the  loss. 
Secus,  if  it  had  been  a  mistake  in  a  nice  and  difficult  point 
of  law. 

ROWAND,  a  banker  in  Glasgow,  being  willing  to 
advance  1,000/.  in  loan  to  Mr.  Campbell,  of  Lochend, 
on  heritable  security,  and  not  wishing  that  Mr.  Camp- 
bell should  know  that  the  money  came  from  him, 
employed  Stevenson,  a  writer  in  Glasgow,  to  ofier  the 
loan  to  Mr.  C.  in  the  name  of  a  Mr.  Wardrob,  a 
partner  of  Rowand.  Mr.  C.  accepted  it,  and  Rowand 
employed  Stevenson   to   prepare  the  security.     The 
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security  was  prepared  and  executed  in  December  1817r  ^83o. 
and  handed  over  to  Mr.  Rowand,  who  thereupon  ad-  sfevensok 
vanced  the  money  to  Mr.  C.  ^Fhere  was  some  dispute 
afterwards  whether  it  was  handed  over  to  Rowand  by 
Stevenson  as  a  complete  and  valid  security  over  the 
lands.  It  appeared  that  Stevenson  had  said  to  Rowand 
at  the  time,  that  something  remained  to  be  done ;  but 
it  turned  out  that  this  referred  merely  to  an  assignation 
of  the  security  to  be  made  by  Wardrob  to  Rowand^ 
which  was  accordingly  made. 

In  August  1820,  Sir  Colin  Campbell,  and  a  Captain 
Patrick  Campbell,  lent  Mr.  C.  5,250  /.  on  security  of 
the  same  lands  of  Lochend.  Afterwards  Mr.  C.  be- 
came embarrassed;  the  value  of  land  was  depressed; 
and  it  was  found  that  the  price  that  could  be  got  for 
the  estate  of  Lochend  would  not  nearly  pay  the  money 
secured  on  it ;  and  the  result  was,  that  a  sequestration 
was  applied  for  and  awarded. 

Sir  C.  and  Captain  Campbell  then  looked  narrowly 
into  the  prior  securities,  and  discovered,  that  in  the 
heritable  bond  in  favour  of  Wardrob  this  was  the  only 
manner  of  holding  introduced ;  viz.  Mr.  C.  was  taken 
bound  "  to  infeft  and  seise  the  said  Henry  Wardrob 
^'  and  his  foresaids,  in  the  lands  and  others  above 
disponed,  to  be  holden  from  me  of  and  under  my 
immediate  lawful  superiors  thereof  in  the  same  man- 
ner as  I  hold  the  same  myself,  &c."  There  was  no 
charter  of  confirmation.  The  precept  of  saisine  which 
followed  made  no  mention  of  any  particular  manner  of 
holding,  but  simply  granted  warrant  to  infeft  Wardrob, 
his  heirs  and  assignees,  in  the  lands  mentioned  in  the 
previous  part  of  the  deed. 

The  state  of  the  law,  and  the  practice  on  the  subject, 
was  thus  described  in  the  case  for  the  Respondent 
Rowand. 
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1 830.  ^'  According  to  the  feudal  usages  adopted  in  Scotland 

Stevensok    "  ^'^  heritable  property  is  supposed  to  be  held  under 
^'  "  some  superior  or  over-lord.     It  sometimes,  though 

"  rarely,  occurs,  that  the  immediate  superior,  when  he 
conveys  or  feus  his  property,  prohibits  the  disponee 
or  vassal  from  sub-feuing  the  lands,  or  from  granting 
any  conveyance  of  them,    to  be  held  of  himself, 
^^  or  of  any  other  superior  than  the  one  by  whom  the 
^^  original  conveyance  is  g^ranted.     Even  when  such 
^^  a  clause,  prohibiting  sub-infeudation,  occurs  in  a  title, 
^^  it  is  not  held  to  apply  to  heritable  securities,  which 
'^  are  mere  burdens  upon  the  property,  and  which 
**  are  in  general  expressly  excepted  in  such  prohibitory 
**  clauses.     Accordingly,  the  uniform  practice  of  pre- 
^'  paring  heritable  securities  is  to  grant  an  obligation 
'^  engaging  to  infeft  the  disponee  or  lender  of  the 
V  money,  by  the  double  manner  of  holding,  either  of 
and  under  the  grantor's  superior,  which  is  called 
a  public  holding,  or  of  and  under  the  grantor  of  the 
**  bond  himself,  which  is  called  a  base  holding.     This 
'^  last  creates  a  species  of  sub-feu,  which,  as  soon  as 
^^  the  infeflment  is  recorded,  is  effectual  against  all 
^^  third  parties.     If  a  public  holding  be  intended,  the 
^'  infeftment  is  not  good  till  confirmed  by  the  superior 
^^  under  whom  the  lands  are  to  be  held,  because  no 
^'  one  but  himself  can  authorize,  or  grant  warrant,  for 
'^  such  an  infeftment.     Even  where  there  is  the  most 
<^  express  prohibition  against  sub-infeudation,  the  uni- 
"  form  practice  is  to  grant  warrant  for  the  double 
"  manner  of   holding;    because  the    base    holding, 
^^  though  not  good  against  the  original  superior,  is 
"  effectual   against  all   the  world  beside.     It  is  the 
"  uniform  practice,  therefore,  in  preparing  heritable 
securities,  to  create  a  b^^e  holding,  not  merely  be- 
cause it  is  a  very  rare  occurrence  in  any  set  of  title- 
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'^^  deeds  to  find  this  prohibited,  but  also  because,  where        isso. 
this  occurs,  the  superior  has  generally  no  interest  to    c.|!^^^jj^,j 
challenge  it,  and  no  other  person  can  do  so.     On     _    r. 
*^  the  other  hand,  no  cautious  and  intelligent  practi- 
^*  tioner  ever  thinks  of  framing  an  heritable  security, 
with  a  public  holding  only,  because  till  the  infeft- 
ment  shall  be  confirmed  by  the  superior,  it  is  utterly 
invalid.     Accordingly,  till  recently,  no  example  of 
''  this  kind  had  occurred  in  practice;  but  some  law 
<<  agents  in  Glasgow,  either  from  ignorance  of  the 
'^  feudal  usages,  or  from  a  desire  to  innovate  upon 
'<  established  forms,  or  from  mere  inadvertence  and 
^'  carelessness,  have  prepared  heritable  securities,  omit- 
''  ting  the  base  holding,  and  giving  infeftment  to  be 
^^  held  of  the  grantor  s  superior,  while,  at  the  same 
"  time,  they  have  neglected  to  apply  for  or  obtain  the 
'^  superior's    confirmation  to  this    proceeding.     The 
'^  consequence  is,  that  the  intervening  bankruptcy  of 
*^  the  grantor  of  the  bond,  before  such  confirmation 
**  was  obtained,  has  rendered-^  the  security  altogether 
*^  void  and  useless.     That  such  a  blunder  is  a  very 
gross  one  on  the  part  of  any  legal  practitioner  can- 
not be  doubted.     Every  style-book,  as  well  as  the 
*^  invariable  practice  of  all  men  of  business,  would  be 
^^  sufficient  to  show  any  person,  of  the  most  moderate 
^*  acquirements,  (even  though  he  were  totally  ignorant 
"  of  the   principles  which   regulated    the    different 
**  clauses),  how  a  proper  heritable  security  should  be 
''  framed." 

Sir  Colin  and  Captain  Campbell  therefbre  objected 
to  Wardrob's  security  that  it  must  be  postponed  to 
theirs,  as  it  was  a  public  holding  unconfirmed,  on 
which  there  could  be  no  valid  infeftment  in  the  lands. 
But  in  answer  to  this  it  was  urged,  that  as  the  precept 
of  sasine  was    general  and  indefinite,  and  made  no 
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1 830.       reference  to  the  manner  of  holding,  the  infeftment  upon 
"I    """^      it  might  be  considered  as  applying  to  a  base  holding 
V,  and  constituting  a  base  fee.     On  the  other  hand  it  was 

Row  AMD.  contended,  that  the  precept  of  sasine  must  be  con- 
strued in  reference  to  the  manner  of  holding  specified 
in  the  previous  part  of  the  deed,  and  that  the  sasine 
was  therefore  null  without  confirmation  by  the  supe- 
rior. The  point  was  brought  before  the  Court  by 
petition  from  Sir  Colin  and  Captain  Campbell,  praying 
that  Wardrob  might  be  postponed  in  the  rouping  of 
the  creditors ;  in  other  words  that  it  might  be  found 
that  his  infeftment  was  not  a  base  infeftment,  but  a 
public  infeftment  unconfirmed. 

"  When  this  point  came  first  to  be  discussed  before 
"  the  first  division  of  the  Court  of  Session,  a  consider- 
**  able  difference  of  opinion  prevailed  upon  the  Bench. 
Two  of  the  Judges  were  of  opinion  that,  as  the  pre- 
cept of  sasine  made  no  reference  to  any  manner  of 
."  holding,  the  infeftment  might  be  construed  base; 
**  but  the  majority  were  of  a  different  opinion,  and 

"  held,  that  where  any  manner  of  holding  was  specified 
"  in  the  deed,  the  precept  of  sasine,  and  the  infefl- 

"  ment  following  upon  il,  must  necessarily  be  con- 

**  strued  in  reference  to  this  manner  of  holding ;  and, 

"  consequently,   that  Mr.  Wardrob's  infeftment  was 

"  null  till  confirmed  by  the  superior.    All  the  Judges, 

*•  however,  concurred  in  opinion  that  the  agent  who 

**  in  preparing  such  a  security  had  deviated  so  far 

"  from  the  ordinary  form  as  to  raise  such  a  question^ 

**  was  much  to  blame.     When  it  was  so  easy  to  avoid 

any  question,  and  to  render  the  security  undoubted, 

by  merely  inserting  the  usual  clauses  to  be  found  in 

every  style-book,  an  agent  who  deviated  from  the 

common  course  incurred  much  responsibility  ;  and 

even  though  his  new  form  might  not  have  been 
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•*  found  to  invalidate  the  security,  he  was  unquestion-       if^so. 
**  ably  to  blame  for  preparing  it  in  such  a  strange    sfTvensjom 
manner  as  to  raise  a  question  regarding  it,  and  to     „   ^'  . 
involve  his  employer  in  a  litigation  as  to  its  validity. 
The  question  at  issue  appeared  doubtful  to  some 
of  the  Judges,  and  there  was  a  natural  leaning  to 
support,  if  possible,  a  security,  of  which  the  com- 
peting creditors  had  full  knowledge,  when  they  lent 
their  money  to  Mr.  Gampbell.     The  Court,  accord- 
"  ingly,  upon  advising  a  reclaiming  petition  for  the 
'*  present  Respondent,  with  answers  for  Sir  Colin  and 
"  Captain  Campbell,  being  desirous  to  sift  the  matter 
"  to  the  bottom,  and  to  ascertain  whether  legal  grounds 
"  might  not  be  found  for  supporting  the  security  in 
question,  appointed  a  hearing  in  presence.     But  the 
result  of  this  hearing  was  to  satisfy  all  the  Judges, 
"  with   the   exception   of  Lord   Hermand,   that   the 
"  blunder  which  had  been  committed  by  the  Appellant 
*^  was  fatal  to  the  security,  and  that  it  was  impossible 
"  consistently  with  feudal  rules,  to  hold  the  infeftment 
^^  in  question  as  a  base  infeftment,  oi  in  any  other 
^^  light  than  as  a  public  infeftment  unconfirmed ;  or,  in 
"  odier  words,  as  a  mere  nullity.     The  security,  there- 
fore, which  the  Respondent  had  employed  the  Ap- 
pellant to  prepare,  was  set  aside." 
Rowand  then  having  obtained  his  assignation  from      Appeal. 
Wardrob  brought  his  action  of  relief,  and  had  judg- 
ment (February  1828)  in  his  favour   and  from  this 
judgment  Stevenson  appealed,  and  the  material  reasons 
assigned  for  him  were  these : 

A  law-agent  is  bound  to  obey  the  instructions 
given  to  him  by  his  employer,  and  if  he  exceed  or 
fall  short  of  these  instructions,  he  may  be  justly 
made  liable  for  the  damages  which  result  from  his 
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1880*       "  disregard  of  them.    But  if  he  strictly  adhere  to  these 
Stevensov    ^^  instructions,  no  responsibility  can   attach  to  him. 
"  Now,  in  the  present  case,  the  Appellant  was  in- 
<^  structed  to  prepare  an  heritable  bond  and  disposition 
**  in  security  by  Mr.  Campbell  to  Mr.  Wardrop,  with 
a  sasine  on  that  bond,  and  an  assignation  by  Mr. 
Wardrop  to  the  Respondent.    He  was  not  instructed 
or  empowered  to  do  more;  and  all  this  he  performed. 
The  Respondent  has  not  offered  to  prove  that  his 
"  instructions  were  more  ample  than  they  are  now 
**  stated,  and  therefore  he  has  no  claim  on  the  ground 
**  of  disobedience  to  instructions." 

Even  if  the  Appellant  had  delivered  the  security 

to  the  Respondent  as  complete,  he  could  not  have 

justly  been  made  liable  for  the  debt,  because  a  law 

agent  is  not  responsible  for  an  error  in  cases  admit- 

'*  ting  of  reasonable  doubt,  but  is  liable  only  for  gross 

neglect  or  ignorance.     The  security,  as  it  actually 

stood  when  delivered  to  the  Respondent,  although 

^^  not  completed  in  the  manner  desired  and  proposed 

by  the  Appellant,  was,  in  the  opinion  of  the  most 

eminent  of  the  Profession,  sufficiently  valid.     The 

professor  of  law,  when  consulted  with  regard  to  its 

*'  validity,  thus  expressed  himself:  "  I  cannot  hold 

"  *  the  obligation  to  infeft  as  expressed  in  this  deed  to 

'^  *  be  conclusive  in  characterizing  as  a  public  infeft- 

^^  ^  ment  only,  a  seisin  which  has  been  taken  on  an 

^*  *  indefinite  precept,  granted  as  the  bond  bears,  "  to 

**  *  the  end  that  the  said  H.  Wardrob  may  be  imme- 

"  *  diately  infeft."     I  take  this  precept  to  be  perfectly 

'^  ^  sufficient  as  a  warrant  for  an  immediate  base  in- 

*  feftment,  and  that  therefore  Mr.  JVardroVs  security 

*  is  unexceptionable.^    Lord  Balgr^,  when  the  cause- 
was  first  advised,  was  of  the  same  opinion  with  the 
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learned  professor.     *  The  question  then  is/  said  his        1 830.' 
Lordship,  *  how  are  we  to  interpret  this  precept?    Is    steveksow. 
it  an  indefinite  precept,  which  is  applicable  either  <"• 

to  a  base  or  a  public  holding,  or  is  it  confined  to 
the  latter  species  of  holding?  I  am  of  opinion 
that  it  is  an  indefinite  precept,  and,  therefore,  that 
the  sasine  tidcen  upon  it  confers  a  good  and  effec- 
tual right.'  At  the  same  time  advising  the  Lord 
President  agreed  with  Lord  Balgray :  *  The  infeft- 
ment,'  said  his  Lordship,  '  is  given  in  order  to 
vest  the  right  of  property ;  and  the  precept  shows 
that  the  disponer  unquestionably  meant  to  grant  two 
modes  of  holding.  Now  in  the  case  of  Graham, 
Lord  Braxfield  held,  that,  although  there  was  a 
public  holding,  yet  the  precept  of  sasine  made 
Mr.  Graham  and  his  ancestors  to  hold  base.  That 
judgment  was  acquiesced  in.  I  am  therefore  of 
opinion  that  there  is  here  an  effectual  base  holdings 
ami  consequently  a  good  security  in  Javour  of 
Rowand.'  And  at  the  last  advising  Lord  Hermand, 
"  wbo  had  formerly  expressed  a  different  opinion, 
**  came  at  last  to  be  convinced  that  the  infeftment  was 
'*  to  be  considered  as  a  base  infeftment,  and  therefore 
^'  viJid.  And  admitting  that  this  was  a  nice  and  diffi- 
**  cnlt  question,  his  Lordship  concluded  with  stating : 
"  *  Perhaps  if  the  word  aUenarly  had  been  introduced 
**  ^  here  this  might  have  limited  the  disposition  to  a 
"  '  public  holding.  There  is  an  authority  in  Lord 
**  *  Stair  to  that  effect.  I  am  therefore^or  altering  the 
"  *  interlocutor;'  that  is,  for  finding  that  the  security 
"  was  valid.  Now,  when  so  many  eminent  persons, 
**  distinguished  by  legal  knowledge  and  abilities,  were 
of  opinion  that  this  security,  as  it  stood,  was  valid, 
it  would  be  inconsistent  with  the  principles  of  law 
and  justice,  to  hold  that  a  conveyancer  who  has  only 
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1830.        "  erred  along  with  them,  should  be  visited  for  his 
SrEvrNsojj    **  error  with  the  heavy  penalty  of  making  good  the 
^'^  "  debt.     The  general  rule  is,  that  a  professional  man 

*^  spondet  peritiam  artis;   but  he  is  not  required  to 
"  possess  the  highest  degree  of  skill  which  any  judge 
'*  or  lawyer  can  possess.     If  the  matter  be  such,  that 
judges  and  lawyers  may  hold  different  opinions  con- 
cerning it  without  impeachment  of  that  knowledge 
'^  and  talents,. the  mistake  of  a  law-agent  on  such  a 
'^  point  does  not  indicate  that  his  skill  is  less  than  that 
"  which  the  law  requires  of  him.    This  is  the  doctrine 
in  both  parts  of  the  island.     In  the  Scotch  case  of 
McLean  v.  Grant y  15th  Nov.  1805,  the  report  bears 
**  that  *  the  general  doctrine  of  the  responsibility  of  a 

*  man  of  business  by  error,  arising  from  gross  igno- 

*  rancCy  or  wilful  negligence^  was  recognized  by  all 
"  *  their  Lordships.  The  difference  of  opinion  in  this 
"  *  case  regarded  entirely  the  degree  of  blame  to  be 

*  attached  to  the   Defender,    which  a  majority  of 
'  the  Court  ultimately  thought  not  to  be  of  such  an 

^'  ^  extent  as  to  subject  him  in   damages.'     In  the 
Pitt  tj.  Yaiden,  «<  English  case  of  Pitt  v.  Yalden.  Lord  Mansfield  said, 

fiiirr  200* 

Baker  v.*        **  *  An  attorney  ought  not  to  be  liable  in  cases  of  rea- 
ChnndJess,       a  i  go^hlc  doubtC    In  Baker  v.  Chandless,  Lord  Ellen- 

3  Camp.  97.  -       •      J 

"  borough  laid  it  down,  *  That  an  attorney  is  only 
'*  *  liable  for  crassa  negligentia'  But  crassa  negli^ 
gentia  cannot  be  urged  against  the  Appellant;  and 
the  opinions  above  quoted  show  that  there  was 
room  at  least  for  reasonable  doubt.  Indeed,  the 
"  diversity  of  opinions  on  the  bench  in  the  case  of 
^  Grant  v.  M^Leay^  1st  Jan.  1791,  was  held  suffi- 
cient to  excuse  the  agent.  His  defence  was  rested 
on  the  difficulty  of  the  professional  question,  which 
"  he  proved  by  the  fact,  that  in  the  original  question 
"  the  judgments  of  the  Court  had  varied,  and  this  was 
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'^  rasttined  a  justification.  The  case  of  I^ang  v.  i850. 
StuthtFs  deoided  on  appeal  duriag  the  last  session,  stcvbnson 
18  not  adv^r^e  to  (}ie  Appellant ;  for  it  differed  from  «• 
the  present  case  in  many  pointSi  and  particularly  in 
this  material  respect,  that  Mr.  Lang  had  the  title- 
'^  deeds  before  him  when  he  prepared  the  security, 
^  and  saw  diat  diey  contained  an  express  prohibition 
**  of  &e  holding  de  me.  Without  a  cQnfirmation, 
^  liieMbre^  he  saw  that  an  infeftment  in  the  property 
^  waa  inefieetual;  and  yet  he  omitted  to  take  this 
^  8tq>,  or  to  advise  it  to  be  taken.  But  in  the  present 
^^  case,  the  titles  contained  no  such  prohibition ;  and, 
'^  Uierefore,  according  to  the  opinions  above  ^ven, 
^'  infeftment  in  the  indefinite  precept  was  valid  as  a 
^^  base  infeftment.  This  too  was  the  general  opinion 
^  of  law^agents  or  conveyancers,  in  which  accordingly 
«  they  modelled  their  practice.  The  Appellant  tried 
<^  no  new  experiment  in  conveyancing ;  for  the  Res- 
<<  pondent  himself,  in  the  competition  with  Campbells, 
'^  expressly  stated,  that  Iqans  to  the  amount  of  half  a 
^*  million  were  held  in  Glasgow  and  its  vicinity  on 
^  securities  similar  to  the  one  in  question;  and  he 
'^  therefore  pleaded  that  the  communis  error j  if  there 
<^  was  an  error,  ought  to  protect  his  security.  But  an 
''  agent  who  follows  the  ordinary  practice  cannot  be 
'*  presumed  to  be  deficient  in  ordinary  skill;  when 
''  that  practice  is  sanctioned  by  the  highest  legal  opi- 
'*  nions,  he  cannot  be  charged  with  crassa  negligentia 
^*  out  imperUia;  and  these  are  the  only  grounds  on 
'*  which  a  law-agent  can  be  held  responsible  for 
«^  damages." 
The  reasons  assigned  for  the  Respondent  were, 
First,  Because .  the  Appellant,  holding  himself  out 
as  a  regular  conveyancer,  is  bound  to  repair  to  the 
Respondent  the  loss  occasioned  by  the  gross  blunder 

VOL.    II.  I 


114  CASES  IN  THE  HOTJSE  OF  LORDS 

1830.       in  the  heritable  Security  above  mentioned.      It  was 
stEVENsoH    unnecessary  and  unusual  to  prepare  an  heritable  se-* 
V.  curity  with  only  one  manner  of  holding,  but  if  the 

RowAHUb  Appgii^jjt  thought  fit  to  deviate  from  the  ordinary  form,' 
he  ought  to  have  completed  the  security,  by  obtaining* 
confirmation  from  the  superior.  This  was  as  essential' 
as,  in  the  ordinary  case,  it  is  to  register  the  instrument 
of  sasine,or  to  perform  any  other  part  of  ordinary  and' 
well-known  duty.  It  was  improper  for  the  Appellant 
to  deviate  from  the  ordinary  form  in  preparing  this 
security.  Had  he  adhered  to  it,  confirmation  would' 
not  have  been  necessary,  and  the  Respondent's  se-' 
curity  would  have  been  as  effectual,  without  confirma- 
tion, as  were  the  securities  prepared  by  the  other  con-* 
veyancers.  It  is  impossible  to  conceive  a  grosser 
blunder  than  that  committed  by  the  Appellant ;  and  it 
would  be  unjust  were  the  consequences  of  this  blundet' 
not  to  fall  upon  himself.  This  point  has'  been  already 
adjudged  by  this  Right  Honourable  House  in  the  case' 
already  mentioned  ofLang  v.  Struthers. — Wil.  Sh.  563^ 
—(May  28,  1827.)  . 

Secondly.  Because  the  Appellant  does  not  allege,  at 
least  does  not  offer  to  prove,  that  he  informed  the 
Respondent  that  the  security,  as  prepared  by  him,  was 
invalid  without  confirmation.  It  is  ridiculous  to  sup- 
pose that  the  Appellant  would  have  done  so,  and  it 
looks  more  like  burlesque  than  serious  pleading,  for 
the  Appellant  now  to  make  such  an  insinuation.  It  i^ 
totally  untrue,  and  is  destitute  equally  of  proof  and 
probability.  Nobody  but  a  fool,  or  a  knave,  would 
have  acted  in  the  manner  now  referred  to.  There  wai 
no  use  for  any  deed  whatever  being  prepared,  unless 
the  Respondent  was  to  get  valid  security ;  and  it  is 
alike  incredible  and  untrue,  that  the  Respondent  would 
have  received  as  valid  securities  a  parcel  of  deeds 
which  he  was  told  were  perfectly  useless.     • 
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And,  besides  the  case  of  Lang  and  Struthers,  the        i830. 


following  were  cited : 


Stevenson 


it 


The  clerk  of  the  bills  found  liable  for  that  part  of         v. 
a  sum,  for  which  he  had  neglected  to  take  caution ; 


€i 


^  1680,  November  17,  Ogilvie  v.  Riddelir 

**  The  clerk  of  the  bills  found  liable  for  a  debt,  for 

"  taking  as  cautioner  in  a  suspension,  a  person  who 

'^  had  been  long  dead;  1680,  December  10,  Drum- 

"  numdy.  Dunbar'' 

"  Where  an  inhibition  had  been  marked  as  registered, 

"  but  not  in  fact  booked,  the  clerk  and  his  reprensenta- 
tive  held  to  be  liable  for  damages  and  loss  thence 
accruing;  1696,  January  3d,  Scott  against  Grkve.*' 

**  An  inferior  commissary  clerk  gave  out  a  precept 
of  poinding  against  one  of  many  defenders,  although 

•*  there  was  no  decemiture  against  him.  This  being 
suspended^  and  the  suspender  dying  in  the  mean 
time,    the*  debt  was  lost.      The  clerk  was  found 

"  liable;    1709,    December  9th,    Johnstone    against 

«  Penderr 

m 

"  A  writer  was  employed  to  raise  homing  and 
**  caption.  The  messenger  denounced  before  the 
"  elapse  of  six  days.  The  debtor,  incarcerated  on 
"  this  erroneous  charge,  recovered  damages  from  the 
**  creditor,  who  was  found  entitled  to  relief  from 
"  the  writer;  1710,  November  28th,  Wood  against 
"  Fulkrton. 

**  A  clerk  of  session  found  liable  in  damages  for 
"  delay  in  giving  out  an  extract;  1725,  July  27th, 
*^  Robertson  against  Gibson  and  HalV 

**  A  writer  to  the  signet  having  received  from  the 
"  complainer  \Qs.  sterling,  in  order  to  obtain  a  sus- 
**  pension  for  her,  and  accordingly  presented  the  bill, 
"  which  was  passed,  but  neglected  to  be  expede,  for 
^  this  reason^  given  by  him  in  excuse,  that  the  money 

I  2 
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1830.       ^*  received  was  not  sufficient  for  expeding  the  bill,  but 

Stbvenson    "  which  he  had  not  notified  to  the  complainer,  the 

V*         ^*  Lords  found  him  liable  in  damages  and  expenses. 

Raw  a  w  n  ^"^ 

**  and  remitted  to  the  ordinary  on  the  bills  to  tax  the 
^^  same,  and  he  not  being  in  good  circumstances,  they 
"  fined  him  only  in  10s.  sterling  to  the  poor;  l?*!, 
•'  July  29th,  Susanna  Roe,  Complainer'' 

^^  The  Lords  found  an  agent  liable  in  damages, 

who   being   employed  to   expede    a  confirmation, 

neglected  it  till  his  client  died,  by  which  means  his 
•*  widow  sustained  a  loss  of  212/.  sterling;   1757> 

January  4th,  Goldie  against  MacdonaldJ" 
^^  A  person  was  intrusted  with  a  bill  of  exchange, 

accepted  in  favour  of  another,  '  for  the  purpose  of 

*  doing  such  diligence  as  to  put  the  drawer  on  an 

*  equal  footing  with  the  other  creditors.'     He  use^d 
inhibition  on  the  ground  of  debt ;  but  as  he  neg- 

•*  lected  to  adjudge,  no  part  of  the  money  was  re- 
'^  covered.  The  Lords  found  him  liable  in  a  sum 
'^  equal  to  what  the  pursuer  would  have  received  had 
*•  an  adjudication  been  led;  1787,  February  14th, 
"  Afason  against  Thorn.'' 

In  the  late  case  of  Lilli/  against  Macdonald,  13th 

December  1816,  '^  a  bond  and  assignation  having  been 

*^  granted  to  a  party,  it  was  found  that  his  agent, 

being  unable  to  prove  that  he  had  dqly  intimated 

the  assignation,  was  liable  for  the  amount,  although 

the  assignation  was  made  twenty-five  years  before 

'^  the  action  was  raised  against  the  agent,  and  although 

it  appeared  that  the  debt  assigned  was  compensated 

at  the  date  of  the  assignation."    The  judgment  in 

this  case  was  affirmed  by  the  House  of  Lords. 

In  the  case  of  Dougan  against  Smithy  3d  July  1817, 
'^  In  an  action  of  damages  against  a  writer  and  mesr 
^^  senger  for  not  having,  according  to   instructions^ 
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**  alimented  a  debtor  in  jail,  who  was    afterwards        i83o. 
^*  liberated  oil  the  act  of  grace,  the  debt,  for  which    stevekson 
**  the  debtor  was  imprisoned,  found  the  only  measure  'o- 

^*  of  the  damages." 

In  the  case  of  Currie  against  Colquhoun,  17th  June 
182S.  **  Mrs<  Currie  having  agreed  to  sell  a  piece  of 
^'  ground  to  Miller,  employed  Colquhoun,  a  writer, 
**  to  frame  missives  of  sale,  which  he  did,  but  failed 
**  to  test  them  in  term  of  law.  An  action  of  imple- 
**  raent  was  brought  against  Miller,  who  defended 
^  himself  upon  the  ground  that  the  missives  were  not 
"  probative.  Without  abiding  the  issue  of  this  process, 
*^  Mrs.  Currie  instituted  an  action  of  relief  against  Col- 
**  quhoun ;  who  pleaded  in  defence,  first,  that  he  had 
''  acted  gratuitously  as  a  friend,  and  not  as  an  agent ; 
"  and,  secondly,  that  rei  interoentus  had  occurred,  by 
**  which  the  bargain  was  completed  independent  of 
"  the  missives.  The  Lord  Ordinary  found,  that  as 
**  he  was  entitled  to  make  a  charge  for  framing  the 
"  missives,  it  was  his  duty  to  render  them  efTectual, 
'^  and  therefore  that  he  was  liable  in  relief,  and  the 
**  Court  adhered."* 

There  is  one  late  case,  precisely  in  point,  where  the  Feb.  a,  1826. 
Court  of  Session   had  no  difficulty  in  repdling  de-  p.  307;  and 
fences  similar  to  those  now  pleaded  by  the  Appellant,  j^p"  p*^}^""" 
The  Respondent  refers  to  the  decision  in  the  late  case 
of  Struthers  v.    Lang.       In  that  case  the  blunder, 
in  consequence  of  which  the  security  was  set  aside, 
was  the  same  with   that    which   was   committed   by 
the  Appellant      In  both  cases  there  was  a  precept 
of  sasine  in  general  terms,  while,    in   the  previous 
part  of  the  deed,  the  holding  was  declared  to  be  of 
and  under  the  grantor's  superior  only.     But  the  case  of 
Mr.  Lang  was,  in  this  respect,  more  favourable  than 
that  of  the  Appellant,  that,  by  the  title-deeds  of  the 

13 
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1830^  party,  sub-infeudation  was  prohibited,  except  incertam 
MtiTaS*  1827.  ^^^^'  which  made  it  impossible  to  follow  implicitly 
^^»'^on>        any  common  style  of  heritable  bonds. 

The  judgment  of  the  Court  of  Session  in  this  last 
case  was  affirmed  by  this  Right  Honourable  House, 
with  100/.  costs;  and,  as  was  observed  by  some  of 
the  Judges  in  the  court  below,  this  is  a  still  more  un- 
favourable case  for  the  Appellant  than  Mr.  Lang's  case 
was. 
Judgment.  The  cause  was  heard  in  February,  and  on  the  13th 
19  Juijr  1830.  July  1830,  the  Lord  Chancellor  moved  : 

Lard  Chancellors — [After  stating  the  general  nature 
of  the  case.]  It  appears  then,  that  by  this  security  the 
property  was  to  beheld  of  the  immediate  superior  lord 
under  whom  the  grantor  held,  and  that  it  was  by  that 
-  .  manner  of  holding  that  Mr.  Wardrob  was  infeft  in  the 
lands.  But  in  order  to  complete  that  security  it  was 
necessary  that  a  charter  of  confirmation  should  have 
been  obtained  from  the  lord,  and  no  application  was 
made  to  the  lord  for  that  purpose. 

The  ordinary  mode  in  these  cases  is,  to  infeft  the. 
disponee  or  lender  of  the  money  by  a  double  manner 
of  holding,  a  me  vel  de  me,  that  is,  of  and  under  the 
grantor's  superior,  which  is  called  a  public  holding,  or 
of  and  under  the  grantor  himself,  which  is  called  a  base 
holdings  which  is  good  as  against  third  parties,  what- 
ever it  may  be  with  respect  to  the  lord. 

When  the  question  came  first  under  discussion  in 
the  court  below  it  was  contended  on  behalf  of  Mr. 
Ilowand,  that  although  the  holding  was  public,  yet  as 
the  precept  of  saisine  was  quite  general,  and  made  no 
reference  to  the  manner  of  holding,  that  the  infeftment 
upon  it  must  of  course  be  considered  indefinite,  and.  as 
constituting,  at  any  rate,  a  base  fee.  At  first  there  was, 
a  difference  of  opinion  among  the  Judges  below,  but  at 
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ki8t  they  all,  with  one  exception,  came  to  the  conclusion        1 830. 
that  the  public  holding  was  defective  from  the  want  of    stevenson 
a  charter  of  confirmation.     They  considered,  that  al-  «• 

though  the  precept  of  saisine  was  in  general  terms,  it 
must  be  construed  according  to  the  terms  of  the  obli- 
gation, and  as  that  was  to  grant  a  holding  from  the 
lord,  the  saisine  and  infeftment  must  be  considered  as 
applicable  to  the  same  manner  of  holding,  and  that  the 
security  was  therefore  defective  for  want  of  the  con- 
firmation. 

But  then  it  was  argued  that  the  point  of  law  was 
a  new  and  delicate  one,  and  that  some  of  the  Judges 
below  were  at  first  of  opinion  that  as  the  precept  of 
saisine  made  no  reference  to  any  manner  o^holding, 
the  infeftment  might  be  construed  as  base,  and  that 
the  Court  arrived  at  a  contrary  conclusion  after  long 
discussion ;  and  that  it  was  hard  on  Mr.  Stevenson  that 
he  should  be  held  responsible  for  a  mistake  upon  a  nice 
and  delicate  point  of  law.  But  the  distinction  is  this : 
A  solicitor  is  not  liable  for  mistake  in  a  nice  and  diffi- 
cult point  of  law,  for  to  such  mistakes  all  lawyers  must 
be  liable;  and  if  the  question  had  been  merely  one  of  that 
description,  I  would  say  that  Mr.  Stevenson  was  not 
responsible.  But  here  he  thought  proper  to  depart 
firom.  the  ordinary  mode  of  preparing  heritable  securi- 
ties, which  was  to  grant  an  obligation  to  infeft  by  the 
double  manner  of  holding,  and  in  so  doing  he  must  be 
considered  as  undertaking  to  do  what  was  necessary  to 
render  the  mode  which  he  adopted  effectual  for  its  pur- 
pose; and  if,  whether  from  ignorance  or  inadvertence, 
he  failed  to  do  so,  he  must  be  held  responsible  for  the 
consequences.  On  this  ground  I  consider  Mr.  Steven- 
son bound  to  make  good  the  loss  arising  in  this  case 
from  the  want  of  confirmation. 

It  may  be  proper  to  notice  two  points  which  were 
relied  upon  for  die  defence.     First,  it  was  said  that 
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1830*  Stevenson,  at  the  time  he  prepared  the  security,  had 
SrET£iisoi«  ^^^  ^^  title-deeds  in  his  possession,  and  did  not  know 
j^i^ .  whedler  they  might  not  contain  prohibitions  and  irri- 
f&nci^  excltiding  evei'y  holding  except  under  the 
grantor's  superior.  But  without  considering  what 
might  be  the  effect  of  the  prohibition,  if  any  such  ex- 
isfed^  it  is  sufficient  here  to  say,  that  it  appears  in  evi- 
deiice  that  the  title-deeds  were  offered  to  Stevenson 
fbr  ihspectibn,  aild  that  he  hietd  an  opportunity  to  con* 
sider  and  examine  them,  so  that  he  could  not  rest  any 
defence  on  any  such  supposed  clauses.  When  it  was 
sAid,  that  at  the  time  when  Stevenson  delivered  the 
security  to  Rdwaiid,  he  informed  him  that  it  was  not 
perfect,  fdid  that  something  remained  to  be  done,  on 
l(k>king  at  the  Whole  of  the  case,  that  part  of  it  does 
nbt  seem  to  be  attended  with  any  doubt  or  difficulty; 
It  is  iiot  pretended  that  he  said  to  Rowand  that  con- 
firtbation  was  necessary ;  and  it  is  evident  tliat  he  only 
meaiit  to  intimate,  that  as  the  security  was  taken  in  the 
iiattie  of  Mr.  Wahlrob,  it  was  proper  that  it  should  be 
transferred  froth  Wleirdtob  to  Rowand,  in  order  to  gusird 
against  any  clidnt  lipibn  it  by  Wardrobes  creditors,  or 
the  accident  of  his  death,  or  incapacity ;  and  that  with- 
out this  it  was  nbt  therefore  complete  without  some- 
thing further  being  done.  Nothing  was  said  to  call 
the  attention  df  Rowand  to  the  circumstance  that  con- 
firtnatibn  by  the  stiperibr  Was  still  wanting,  and  he  was 
nbt  solicitous  about  the  assignation  from  Wardrob,  who 
wIeLs  his  intimate  and  confidential  friend  and  partner, 
of  whosfe  solvency  he  was  assured. 

On  every  principle  of  law  and  justice  then,  the 
Appellant  is  bound  to  make  good  the  loss  to  the 
{(.esponidents. 

Jtidgment  Affirmed. 
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1830. 

' s/ 

Award. 


APPEAL 

PROM    THE    COURT    OF    SESSION    IN    SCOTLAND. 

Maclellan      •        .        -        -      Appellant.  aJuijr 

Macleod  ....      Respondent. 

An  award,  by  the  law  of  Scotland,  although  it  does  not  decide 
on  the  whole  matter  referred,  may  be  good  as  far  as  it  goes, 
provided  it  be  unobjectionable  in  other  respects. 


Maclellan  took  from  Macleod  a  lease  of  the 
farm  of  Ensay,  in  the  island  of  Harris,  from  Whitsun- 
day 1813,  for  a  term  of  twenty-one  years,  at  a  yearly 
rent  of  250/.,  with  an  option  of  quitting  at  Whitsunday 
1818,  on  giving  six  months  previous  notice.  The  years 
subsequent  to  1814  being  what  were  called  bad  years, 
Maclellan  in  1816  gave  notice  of  his  intention  to  avail 
himself  of  the  break,  unless  he  should  be  allowed  a 
deduction  of  rent;  and  correspondence  between  the 
parties  then  took  place,  in  which  Macleod  agreed  to 
allow  a  deduction,  and  both  parties  agreed  that  the 
amount  of  deduction  should  be  referred  to  Robert  Brown 
of  Hamilton,  who  had  been  factor  for  Macleod,  and 
was  well  acquainted  with  the  condition  of  his  tenantry. 
Brown  accepted  the  reference,  but  did  not  make  his 
award  till  1824.  In  the  mean  time  Maclellan  held  on 
frc»n  1818,  without  payment  of  any  rent,  its  falling  in 
arrear  being  held  immaterial,  as  Macleod  was  indebted 
to  Maclellan  in  1,000/.  on  bond. 

In  July  1834,  Brown  made  his  award,  finding  that 
74  L  was  a  proper  deduction  from  the  year  1818  to  the 
expiration  of  the  lease,  making  the  yearly  rent  17 6  L 
during  that  period. 
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18S0.  There  was  no  formal  submission,  and  therefore  the 


'—^ 


MACLEOD, 


Maclellah   *^™^^  ^^  ^*  Yfere  to  be  collected  from  the  correspon- 
V.  dence,  the  material  parts  of  which  were  printed,  and 

afterwards  produced  in  evidence.  The  parties  differed 
about  its  import:  Maclellan  contending  that  the  only 
thing  referred  was  the  amount  of  the  deduction  to  be 
made  for  the  years  prior  to  1818,  or  at  all  events,  that 
these  prior  years  were  included ;  Macleod  on  the  other 
hand,  contending  that  the  only  thing  referred  was  the 
amount  of  deduction  to  be  made  for  the  years  subse- 
quent to  1818. 

In  December  1824,  Macleod  brought  his  action  for 
payment  of  the  rents  due,  after  allowing  deduction  of 
the  amount  of  the  bonds;  and  this  was  immediately 
followed  by  a  counter-action,  by  Maclellan  contending 
that  the  award  should  be  set  aside  as  being  ultra  vires, 
and  relating  entirely  to  a  matter  not  referred,  or  as  not 
having  exhausted  the  whole  subject  by  including  the 
years  prior  to  as  well  as  the  years  subsequent  to  1818; 
and  also  for  corruption  and  partiality  of  the  arbiter: 
and  further  concluding  that  it  should  be  found  that  he 
had  duly  availed  himself  of  the  break  in  the  lease,  and 
held  over  only  as  tenant  at  will  at  such  rent  as  the  farm 
might  be  found  to  be  worth. 

.  In  May  1826,  the  Lord  Ordinary  enjoined  the  pro- 
cesses, and  proceeded  so  as  to  have  the  record  made 
up  in  the  action  of  reduction,  and  this  having  been 
made  up  accordingly,  his  Lordship,  on  the  27th  De^ 
cember  1827,  repelled  the  reasons  of  reduction,  "  but 
"  without  prejudice  to  the  Pursuer  claiming  either 
"  through  the  award  of  Mr.  Brown  or  otherwise,  all 
^^  reasonable  deduction  from  the  rents  of  the  farm  of 
"  Ensay  for  the  years  prior  to  1818."  This  interlb- 
cutor  was  affirmed  by  the  Second  Division,  and  Mac- 
lellan appealed  from  the  judgment. 
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An  objection  was  made  below,  that  the  letters  con- 
taining the  submission  were  not  stamped ;  to  which  it 
was  answered,  that  after  the  parties  had  submitted  and 
pleaded,  and  the  award  was  pronounced,  the  objection 
could  not  be  sustained ;  but  that  at  all  events,  if  the 
want  of  a  stamp  was  a  good  objection,  it  might  sill 
be  remedied.  Boyd  v.  M^KennOy  2  Shaw,  659.  Hie 
letters  were,  in  fact,  stamped. 

The  appeal  was  heard  in  the  House  of  Lords  in  the 
first  session  of  parliament  in  1830;  and  afterwards,  in 
the  same  session,  the  following  judgment,  was  pro- 
nounced : — 


1830. 
Maclcllav 

V. 

Macleod. 


Lord  Chancellor : — The  facts  of  the  case,  as  far  as 
the  grounds  of  judgment  are  concerned,  are  these : 
The  Appellant  held  a  farm  from  the  Respondent  on 
lease,  commencing  at  the  Whitsuntide  1813,  at  a  rent 
of  250/.,  and  occujpied  during  the  years  1814-15-16- 
17.  The  years  1815-16-17,  were,  what  in  these  places 
were  called  bad  years ;  and  the  Appellant  gave  notice 
to  his  landlord  that  he  must  avail  himself  of  a  break  in 
the  lease  in  1818,  and  give  up  the  farm,  unless  he  re- 
ceived a  deduction  of  rent  The  landlord  was  disposed 
to  allow  this,  and  a  personal  communication  and  cor- 
respondence took  place,  the  result  of  which  was  that  it 
referred  to  a  Mr.  Brown,  who  was  named  by  the  Ap- 
pellant himself  as  a  competent  person  to  decide  what 
the  amount  of  the  deduction  should  be;  and  in  the 
mean  time  the  Appellant  continued  his  occupation  till 
1824,  when  Brown  made  his  award,  by  which  he 
named  7^/*  as  the  amount  of  annual  deduction  for  the 
years  subsequent  to  1818.  The  Appellant  was  dis- 
satisfied with  this,  and  instituted  a  proceeding  in  the 
Court  of  Session  to  set  the  award  aside,  on  the  grounds 
that  the  deduction  should  have  been  made  for  the  years 


July  1830. 
Judgment. 
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l89e^  pF6¥iou9  to  1818,  a«  well  as  tke  subfiequent  years,  and 
mAp^^M  ^^^  ^^  award  was  bad  in  tota,  as  not  having  exhausted 
tb^  fi^bje^t  of  the  subioiasion.  Whether  the  submissioii 
^t?n4^  to  the  pN^iotts  as  well  as  the  subsequent  years 
was  4  question  of  faet  to  be  decided  on  the  evidence 
appearing  in  the  correspondence;  for  there  was  no 
fpnpal  suhotiissian ;  a^d  it  appears  to  me,  imd  also  la 
the  noble  Lord  (Radnor)  who  was  present  at  the  heaiw 
ingi  aud  read  the  papers,  that  Brown  was  correct  in 
(^maidering  the  deduction  for  the  subsequent  years  as  die 
Q^ly  S(i^l\|ect  of  submission,  although  there  is  certainly 
some  confusion  in  the  correspondence  on  that  head. 

But  supposing  it  had  been  otherwise,  and  that  the 
previous  y^are  aJbo  had  been  submitted,  still,  by  the 
law  of  Scotland,  the  award  is  good  as  to  the  part  de^ 
dde^y  although  Uie  ai^biter  should  not  have  decided 
on  the  whole  matter ;  although  if  he  had  decided  on 
evidence  submitted  by  the  one  party,  without  notice  to 
the  other,  it  would  have  been  bad.  But  here,  where 
there  w^  no  objection  of  that  kind,  and  where  the 
claim  was  all  on  one  side,  the  omission  to  decide  on 
the  previous  years  did  not  vitiate  the  award.  We  are 
of  opinion  therefore  that  the  Court  below  was  right  in 
holdiog  the  award  to  be  good  as  to  the  subsequent 
years ;  md  then  no  i^yury  was  done  to  the  Appellant, 
ajs  the  Seward  and  judgment  349  to  the  subsequent  years 
were  without  prejudice  to  any  claims  which  he  might 
be  enabled  to  ma^e  out  ^  to  the  preceding  years. 

Then  som^  objection  was  made,  on  the  ground  of 
misconduct  on  the  part  of  the  arbiter ;  but  on  a  careful 
perus^al  of  the  evidence  I  am  of  opinion  that  there  was 
Ro  such  misQwduQt  as  affected  the  award. 

Judgment  affirmed. 
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Insurance  on  a  yessel  ''  at  and  from  Leith  to  Shetland,  and 
"  from  thence  to  Barcelona,  and  at  and  from  thence,  and  two 
*'  other  por/5  in  Spain,  to  a  port  in  Great  Britain."  The 
vessel  ^as  lost  while  loading  at  Saloe^  and  the  question 
was  whether  Saloe  was  a  port  within  the  meaning  of  the 
policy.  The  affirmative  held  by  the  courts  below,  and 
the  Assured  declared  entitled  to  recover.  Affirmed  by  the 
House  of  Lords. 


The  following  are  the  facts  of  this  case : 

Of  this  date,  the  Respondent^  Captain  Duncan^  wiih  Aug.  4,  i8Si< 
the  consent  of  his  co-owners,  entered  into  a  charter- 
party  with  Messrs.  Strong  &  Company  of  Leith,  whereby 
he  let  out  the  vessel,  the  Sarah,  of  the  burden  of  119 
tons,   belonging  to  the  Respondents,   on   freight  to 
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Messrs.  Strong  &  Company,  to  proceed  on  a  voyage  to 
Shetland,  and  there  load  such  a  quantity  of  fish  or 
other  goods,  that  the  agent  of  the  charterers  may 
put  on  board,  and  being  so  laden,  proceed  with  the 
said  ship  and  cargo,  with  all  convenient  speed,  to 
**  Barcelona,  or  so  near  thereto  as  she  may  safely  get, 
and  there  deliver  the  same,  agreeable  to  bills  of 
lading ;  and  afterwards  to  take  on  board  at  Barce- 
lona, or  other  ports  on  the  Catalan  or  Valencian  tioasts 
(not  exceeding  two),  such  goods  as  the  said  freighter 
may  choose  to  put  on  board,  with  which  the  said 
vessel  shall  proceed  to  a  port  in  the  United  Kingdom, 
and  deliver  her  cargo  agreeable  to  bills  of  lading." 
The  other  Respondent,  Mr.  Gavin,  who  acted  as 
ship's  husband,  proceeded  to  make  insurance  on  the 
vessel  for  the  voyage.  He  laid  the  charter-party  before 
Mr.  Gibson,  secretary  of  the  Sea  Insurance  Company, 
the  Appellants  directing  him  to  get  insurance  done  on 
the  vessel  for  said  voyage,  to  the  extent  of  1,200/. 
After  considering  the  charter-party,  Mr.  Gibson  de- 
sired Mr.  Gavin  to  make  out  a  memorandum  of  the 
insurance,  which  Mr.  Gavin  immediately  did,  and 
handed  it  to  Mr.  Gibson,  who  on  perusing  it  said  it 
was  correct.  Mr.  Gavin  employed  no  other  broker, 
but  trusted  entirely  to  the  good  faith  of  the  manager  of 
the  Sea  Insurance  Company. 

The  policy  of  insurance  insures  the  vessel  *^  at  and 
"  from  Leith  to  Shetland,  and  from  thence  to  Bar- 
"  celona,  and  at  and  from  thence,  and  two  other  ports 
*'  in  Spain,  to  a  port  in  Great  Britain.'*  The  policy 
"  contains  the  usual  clause :  "  And  it  shall  be  lawful 
"  for  the  said  ship,"  &c.  "  in  this  voyage,  to  proceed 
"  and  sail  to,  and  touch  and  stay  at,  any  ports  and 
places   whatsoever,    without  prejudice  to  this  in- 
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The  vessel  proceeded  from  Leith  about  the  6th  of  Au- 
gust 1821 /in  a  state  perfectly  sea-worthy  for  the  voyage. 
She  took  on  board  her  cargo  of  fish  in  Lerwick  Bay, 
and  in  due  time  arrived  oflf  Barcelona.  At  that  time 
there  was  a  contagious  fever  raging  at  the  place,  so 
that  the  vessel  could  not  enter  the  port.  The  master 
was  therefore  directed  to  proceed  to  Tarragona,  and 
there  discharge  his  cargo,  and  thereafter  to  proceed  to 
Saloe  (which  is  just  round  a  head  of  land,  about  10 
miles  distant  from  Tarragona),  there  to  load  her  home- 
ward cargo.  The  captain  guided  himself  strictly  by 
the  orders  he  had  received.  He  discharged  his  out- 
ward cargo  at  Tarragona,  and,  on  the  12th  of  December 
1821,  cast  anchor  off  Saloe,  where  he  began  to  take  on 
board  his  homeward  cargo,  which  was  to  consist  of  nuts 
and  brandy.  He  moored  the  vessel  in  the  road-stead, 
the  usual  station  there  for  vessels  of  the  Sarah's  burden. 
In  so  proceeding  to  Saloe  it  was  never  conceived,  on 
the  one  hand,  that  there  was  any  departure  from  the 
terms  of  the  charter-party,  by  which  the  owners  were 
bound,  or  on  the  other,  that  the  vessel  was  in  any 
degree  placing  herself  beyond  the  protection  of  the 
policy. 

While  taking  on  board  her  cargo  at  Saloe,  and  about 
the  24th  of  December  1821,  a  storm  arose,  more  tre- 
mendous than  had  ever  been  experienced  by  the  oldest 
person  in  that  quarter.  So  dreadful  was  it,  that  every 
vessel  lying  at  Saloe,  without  any  exception,  was  driven 
ashore  and  totally  wrecked.  Even  at  Tarragona,  where 
there  is  a  very  extensive  mole,  out  of  about  sixty  vessels 
which  were  lying  there,  only  one  was  saved.  The 
Sarah  shared  the  common  fate. 

The  Sea  Insurance  Company  refused  to  settle  this 
loss,  and  the  Assured  brought  their  action  in  the  Admi- 
ralty Court,  to  which  the  only  substantial  ground  of 
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defence  was,  that  the  loading  at  Saloe  was  a  deviation ; 
for  that  the  policy  was  confined  to  ports,  and  Aat  Saloe 
was  not  a  port  within  the  meaning  of  the  policy.  A 
proof  as  to  whether  port  or  not  was  allowed,  and  many 
witnesses  were  examined  both  at  Edinburgh  and  Lon- 
don, and  under  an  interlocutor  of  the  Judge  Admiral 
(25th  March  1824),  the  opinion  of  English  counsel 
(Tindal,  now  Ch.  J.  C.  P.)  was  taken  ;  and  on  the 
2d  December  1824,  the  Judge  Admiral  pronounced  the 
following  judgment :  "  The  Judge  Admiral  having  re- 
"  sumed  consideration  of  the  memorials  for  the  parties, 
"  proofs  adduced  by  them,  and  writings  produced,  and 
*'  having  also  advised  the  opinion  of  English  counsel, 
"  taken  on  the  cause,  in  pursuance  of  a  former  inter- 
"  locutor  of  this  Court,  finds  it  proved  that  Saloe  in 
*^  Spain,  where  the  Sarah  was  wrecked,  was  a  port 
*^  within  the  meaning  of  the  policy  in  question,  and 
'*  that  the  vessel  was  within  the  same  at  the  time  the 
*•  loss  took  place.  Therefore,  repels  the  defences,  and 
"  decerns  against  the  defenders,  in  terms  of  the  libel." 

The  Assured  having  proceeded  to  execution  on 
this  judgment,  the  Insurance  Company  brought  the 
question  under  review  of  the  Court  of  Session  by 
suspension ;  that  Court  by  interlocutor,  dated  Sd  March 
1827,  repelled  the  reasons  of  suspension,  and  found 
the  letters  orderly  proceeded  in. 

From  these  interlocutors  of  the  Judge  Admiral  and 
Court  of  Session  the  Insurance  Company  appealed, 
and  contended  that  they  ought  to  be  reversed,  because 
the  insurance  in  this  case  was  '  to  Barcelona,  and  at, 

*  and  from  thence,  and  two  other  ports  in  Spain,  to 

*  a  port  in  Great  Britain.'  It  was  not  the  more  com- 
prehensive insurance  of,  *  at  and  from  ports  and 
places.'  Saloe  Bay  is  not  a  port,  according  to  the  just 
and  legal  construction  of  such  a  policy  as  the  present 
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The  loss,  therefore,  at  Saloe  Bay  was  not  covered  by 
the  policy ;  the  loading  there  was  a  deviation,  and  by 
that  deviation  the  Appellants  liability  is  discharged. 

The  Assured  contended  that  the  judgments  ought  to 
be  affirmed ;  and  a  summary  of  the  facts  established, 
and  of  the  law  as  applicable  to  the  case,  will  be  found 
in  their  reasons. 

First  The  inquiry  ia  this  case  is,  not  whether  Saloe 
be  a  large  or  a  petty  port, — a  good  port  or  a  bad  one, 
— ^but,  whether  it  be  a  port  at  all,  so  that  a  merchant' 
or  ship-owner,  having  it  in  contemplation  to  repair- 
thither,  would  be  entitled,  in  good  faith,  to  consider 
his  adventure  as  covered  by  a  charter-party,  or  policy, 
of  insurance,  in  the  terms  here  in  dispute.  But,  in 
point  of  fact,  it  is  proved  that  the  town  of  Saloe  is 
frequented  as  a  port,  and  is  universally  designated  as 
a  port  J — that  the  Spanish  nation  recognize  it  to  be 
a  port,  and  have  conferred  upon  it  the  dignity  and  pri- 
vileges of  a  port ;  that  it  is  also  recognized  as  a  port 
by  the  government  of  this  country,  who  have  extended 
to  it,  as  such,  a  branch  of  their  consular  establishment. 
It  is  proved,  that,  in  point  of  natural  situation,  it  ha» 
many  great  advantages  for  the  security  of  vessels,  sa 
as  almost  to  supersede  the  necessity  of  any  artificial 
means  of  protection.  There  exists  at  Saloe,  on  a  very 
respectable  scale,  all  the  machinery  and  appendages 
that  are  pretended  to  be  essential  to  a  port.  There 
are  a  custom-house  and  custom-house  officers,  who 
permit  the  cargo  to  be  shipped,  and  receive  the  customs 
upon  such  shipping.  There  were,  at  the  time  of  the 
wreck,  conveniences  erected  on  the  shore  for  the 
purpose  of  loading  goods,  and  of  protecting  smaller 
vessels  from  wind  and  weather.  There  was  a  port- 
captain,  or  harbour-master,  who  regulated  the  mooring 
of  vessels,  and  by  whom    port-charges  were  levied; 
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and  it  is  established  by  the  evidence  that  Saloe  is 
a  port  where,  for  time  immemorial,  considerable  foreign 
trade  has  been  carried  on,  particularly  with  Great 
Britain. 

Secondly.  The  general  doctrine  of  law  is  established 
beyond  all  controversy,  that  an  underwriter  is  bound 
and  presumed  to  know  the  course  and  practice  of  the 
trade  in  which  the  vessel  he  insures  is  to  be  engaged. 
In  insui;ing  to  a  port  in  Spain  the  Appellants  were 
bound  to  know  what  a  port  in  Spain  is.  They  were 
bound  to  know  the  particular  nature  of  most  of  the 
ports  of  the  Mediterranean,  few  of  which  diflFer  from 
the  port  of  Saloe,  being  rather  natural  basins,  pro-^ 
tected  by  headlands,  than  artificial  harbours,  shut  in 
with  regular  moles  or  piers.  They  were  also  bound  to 
know,  that,  at  such  ports,  it  was  the  practice  for 
vessels,  of  the  burden  of  the  Sarah,  to  load  in  the 
road-stead,  and  they  must  be  held  to  have  taken  this 
risk  into  account  accordingly  in  underwriting  the 
policy  founded  on. 

In  order  to  show  that  Saloe  did  not  come  within  the 
description  of  a  porty  the  Insurance  Company  cited 
the  following  cases,  which,  as  the  Assured  contended, 
either  had  no  application,  or  tended  rather  to.  establish 
the  contrary  position  : — Constable  v.  Noble ^  2  Taunt, 
403  ;  Noble  v.  Kennowayy  Marshall,  lib.  1,  c.  6 ;  Cockey 
V.  Atkinson,  2  Barn.  &  Aid.  460 ;  Brawn  v.  Tierney^ 
1  Taunt.  517 ;  Keyser  v.  Scott,  4  Taunt.  660 ;  Baring 
v.  VauA'i  2  Camp.  541. 

The  cause  came  on  to  be  heard  before  the  House  of 
Lords  in  November  1830,  when  the  judgments  of  the 
courts  below  were  immediately  affirmed  with  costs. 
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Macdougall 
Furrier 


Appellant. 
Respondent. 


The  Stat.  37  Hen.  8,  c.  12,  recited,  that  difierences  existed 
between  the  inhabitants  and  the  clergy  of  London  respect- 
ing the  payment  of  tithes^  and  that  the  said  inhabitants 
and  clergy  **  had  compromitted  and  put  themselves  to  stand 
to  such  order  and  decree  touching  the  premises  as  should 
be  made  by  the  Archbishop  of  Canterbury,  and  several  other 
persons  therein  named,  for  a  final  end  and  conclusion  of 
the  said  differences  for  ever.**  Therefore  it  was  enacted, 
that  such  decree  as  should  be  made  by  the  said  Archbishop 
and  others,  before  the  ist  day  of  March  than  next  ensuing, 
of  or  concerning  the  payment  of  tithes,  oblations,  or  other 
duties  within  the  said  city  or  liberties  of  the  same,  and 
enrolled  in  the  King's  High  Court  of  Chancery  of  Record, 
should  stand  and  remain,  and  be  as  an  Act  of  Parliament, 
and  should  bind  as  well  all  the  said  citizens  as  the  said 
clergy,  8u?.  for  ever.  The  decree  was  made,  but  no  enrol- 
ment of  it  in  Chancery  could  be  produced,  though  the 
decree  appeared,  by  a  statement  in  the  registry-book  of  the 
See  of  London,  to  have  been  given  by  the  Archbishop  to 
Bonner  the  Bishop  of  London,  to  be  kept  in  the  registry  of 
St.  Paul's  Cathedral. 

The  Appellant  filed  his  bill  against  the  Respondent  for  an 
account  of  the  tithes  due  from  the  Respondent  under  this 
Act,  and  the  decree  therein  mentioned.  The  Respondent's 
answer  denied  the  enrolment  of  the  decree,  and  its  existence 
as  a  legal  instrument.  The  Vice-Chancellor  directed  an 
issue  to  try  whether  the  decree  mentioned  in  and  autho- 
rized to  be  made  by  the  stat.  37  Hen.  8,  c.  12,  were  duly 
enrolled  according  to  the  provision  of  that  statute.  Held 
that  such  issue  was  improper ;  and  that  after  the  courts  had 
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repeatedly  treated  the  decree  as  a  binding  inBtniment,  and 

after  the  citizens  had  recognised  it  by  the  usage  of  paying 

tithes  according  to  its  order,    the  enroknent    must   be 
presumed. 

J^      The  Appellant,  on  the  24th  February  1824,  filed  his 
Macdovoall  bill  in  the  High  Court  of  Chancery,  thereby  stating, 
PoaaiEB.     that  on  or  about  the  25th  day  of  March  1822,  the 
Appellant  was  lawfully  seised  and  in  possession  of 
the  rectory  impropriate  of  the  parish  of  St,  Helen*s> 
fiishopsgate,  in  the  city  of  London,  with  the  rights  and 
appurtenances  thereto  belonging,  and  was  and  is  law- 
fully entitled  to  all  the  tithes,  and  rates  for  tithes,  sums 
of  money,  and  customary  payments,  and  all  other  dues 
•  or  duties  due  and  payable  to  the  rector  for  or  in  lieu 

of  tithes,  which  had  become  due  and  payable  from  the 
inhabitants  and  citizens  of  the  said  parish  for  all  and 
every  their  respective  houses,  shops,  and  other  build- 
ings and  tenements  within  the  said  parish,  according 
to  the  Act  of  Parliament  and  decree  therein  and  herein- 
after   mentioned,   and    the  laws  and  usages  relating 
thereto ;  and  that  by  a  certain  Act  of  Parliament  made 
and  passed  in  the  37th  year  of  the  reign  of  King 
Henry  8,  after  noticing  and  reciting  an  Act  of  the  27th 
of  the  same  King,  relating  to  the  payment  of  tithes  and 
dues  in  the  city  of  London,  and  reciting,  that  since 
such  Act  divers  variances,  contentions  and  strifes  had 
then    newly   risen  and   grown  between  the  parsons^ 
vicars  and  curates^  and  the  said  citizens  and  inhabit- 
ants,   touching  the  payment  of  tithes,  oblations  and 
other  duties,  by  reason  of  certain  words  and  terms 
specified  in  the  said  orden  which  were  not  so  plainly 
and  fully  set  forth  as  was  thought  convenient  and  meet 
to  be ;  for  appeasing  whereof,  as  well  the  said  parsons, 
vicars  and  curates,  as  the  citizens  and  inhabitants,  had 
compromitted  and  put  themselves  to  stand  to  such  order 
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and  decree  touching  tbe  premises  as  should  be  made       isso. 
by  the  Archbishop  of  Canterbury,  and  the  several  other  MACDouoltL 
persons  therein  named,  for  a  final  end  and  conclusion  «• 

to  be  had  and  made  touching  the  premises  for  ever* 
Therefore  it  was  enacted  that  such  order  and  direction 
as  should  be  made,  decreed  and  concluded  by  the 
before-named  archbishop,  lords  and  knights,  or  any 
six  of  them,  before  the  1st  day  of  March  then  next 
ensuing,  of,  for,  or  concerning  the  payment  of  the  tithes^ 
oblations^  or  other  duties,  within  the  said  city  or  liber* 
ties  of  the  same,  and  enrolled  in  the  King's  High  Court 
of  Chancery  of  Record,  should  stand  and  remain,  and 
be  as  an  Act  of  Parliament,  and  should  bind  as  well  all 
citizens  and  inhabitants  of  the  city  and  liberties  for  the 
time  being,  as  the  said  parsons,  vicars,  curates  and 
their  successors  for  ever,  according  to  the  eflfect,  pur- 
port and  intent  of  the  said  order  and  decree  so  to  be 
made  and  enrolled  ;  and  stating,  ^that  in  pursuance  of 
the  said  last-mentioned  Act  of  Parliament,  the  Right 
Reverend  Father  in  God,  Thomas,  then  Archbishop 
of  Canterbury,  and  certain  other  persons,  being  a 
sufficient  number  of  the  persons  in  the  said  Act  named, 
did,  on  or  about  the  24th  day  of  February,  in  the  year 
of  our  Lord  1545,  duly  make  their  decree  touching 
the  matters  aforesaid,  whereby  it  was  ordered  and  de- 
creed that  the  oitizens  or  inhabitants  of  the  city  of 
London,  and  the  liberties  of  the  same  for  the  time 
being,  should  yearly,  without  fraud  or  covin,  for  ever 
pay  their  tithes  to  the  parsons,  vicars  and  curates  of 
the  said  city,  and  their  successors  for  the  time  being, 
after  the  rate  therein  and  hereinafter  mentioned  (that 
is  to  say),  of  every  10  s.  rent  by  the  year  of  all  and 
every  house  and  houses,  shops,  warehouses,  cellars^ 
stables,  and  every  of  them  within  the  said  city  and 
liberty  of  the  same,  16- J  d, ;  and  of  every  20^.  rent  by 
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1830.       tbe  year  of  all  and  every  such  house  and  houses,  shops, 

Macdouoall  warehouses,   cellars  and  stables,    and  every  of  them 

^    »•         within  the  said  city  and  liberties,  2  ^.  9d.;   and  so 

PUKRiEft, 

above  the  rent  of  20  s.  by  the  year,  ascending  from  lO^. 
to  10  s.  according  to  the  rate  aforesaid.  And  further, 
that  where  any  lease  was  or  should  be  made  of  any 
dwelling-house  or  houses,  shops,  warehouses,  cellars 
or  stables,  or  any  of  them,  by  fraud  or  covin  reserving 
less  rent  than  bad  been  accustomed,  or  was,  or  that  any 
such  lease  should  be  made  without  any  rent  reserved 
upon  the  same,  by  reason  of  any  fine  or  income  paid 
beforehand,  or  by  any  other  fraud  or  covin,  then  and 
in  every  such  case  the  tenant  or  farmer,  tenants  or 
farmers  thereof,  should  pay  for  his  or  their  tithes  of  the 
the  same  after  the  rate  aforesaid,  according  to  the 
quantity  of  such  rent  or  rents  as  the  same  house  or 
houses,  shops,  warehouses,  cellars  or  stables,  or  any  of 
them  were  last  letten  for  without  fraud  or  covin,  before 
the  making  of  such  lease.  And  further,  that  the  said 
citizens  and  inhabitants  should  pay  their  tithes  quar- 
terly, that  is  to  say,  at  the  Feast  of  Easter,  the  Nativity 
of  St  John  the  Baptist,  the  Feast  of  St.  Michael  the 
Archangel,  and  the  Nativity  of  our  Lord,  by  even 
portions.  And  further,  that  every  householder  paying 
10^.  rent  and  above,  should  for  him  or  herself  be  dis<^ 
charged  of  their  four  offering-days ;  but  his  wife, 
children,  servants,  or  others  of  their  family,  taking  the 
rights  of  the  Church  at  Easter,  should  pay  2  (/•  for 
their  four  offering  days  yearly  ;  and  it  was  thereby 
provided  and  decreed,  that  if  any  house  or  houses  that 
then  had,  or  thereafter  should  be  let  for  10  s.  rent  by 
the  year,  or  more,  be,  or  had  within  eight  years  then 
last  past,  or  thereafter  should  be  divided  and  leased 
into  small  parcels  or  members,  yielding  less  yearly  rent 
thaa  10^.  by  the  year,  that  th^n  the  owner  or  owners 
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if  he  or  they  dwell  in  any  part  of  such  house,  or  else  isso. 
the  principal  lessee  or  lessees,  if  the  owner  or  owners  ^^^^^^^^^ 
do  not  dwell  in  some  part  of  the  same,  should  thence*  v. 
forth  pay  for  his  or  their  tithes  after  such  rate  of  rent 
as  the  same  house  was  accustomed  to  be  let  for  before 
such  division  or  dividing  into  parts  or  members,  and 
the  under-farmer  or  farmers,  lessee  or  lessees,  to  be 
discharged  of  all  tithes  for  such  small  parcels,  parts  or 
members  rented  at  less  yearly  rent  than  10^.  by  the 
year,  without  fraud  or  covin,  paying  2  d.  yearly  for  foui^ 
offering-days.  And  it  was  thereby  provided  that  the 
decree  should  not  extend  to  houses  of  great  men,  or 
noblemen  or  noblewomen  kept  in  their  own  hands, 
and  not  letten  for  any  rent  which  in  times  past  had  paid 
no  tithes,  so  long  as  they  should  so  continue  unletten, 
nor  to  any  halls  of  crafts  or  companies,  so  long  as  they 
should  be  kept  unletten,  so  that  the  said  halls  in  times 
past  had  not  used  to  pay  any  tithes.  And  it  was  there- 
by decreed,  that  where  less  sum  than  after  16  id.  in 
the  10  s.  rent,  or  less  sum  than  2  ^.  9  rf.  in  the  20  s.  rent, 
had  been  accustomed  to  be  paid  for  tithes,  that  then 
in  such  cases  the  said  citizens  and  inhabitants  should 
pay  but  only  after  such  rate  as  had  been  accustomed. 
And  it  was  thereby  also  provided  and  decreed,  that  if 
any  person  or  persons  should  take  any  tenement  for 
a  less  rent  than  it  M^as  accustomed  to  be  letten  for,  by 
reason  of  great  ruin  or  decay,  burning,  or  such  like 
occasions  or  misfortunes,  that  then  such  person  or  per- 
sonSy  his  executors  or  assigns,  should  pay  tithes  only 
after  the  rate  of  the  rent  reserved  in  his  or  their  lease» 
and  none  otherwise,  as  long  as  the  same  lease  should . 
endure. 

And  the  said  bill  further  stated,  that  the  said  decree 
was,  some  time  after  the  making  thereof,  or  must  be  at 
this  distance  of  time,  and  after  the  same  had  been  since 
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)830.       the  making  thereof  acted   upon,  presumed  to.  have 
^.  *    ""    '      been  duly  enrolled  in  the  Court  of  Chancery ;  for  the  bill 
V.  stated  that  ever  jsince  the  passing  and  making  of  the  said 

PuRRiEB.  last.jjientioned  Act  of  Parliament  and  decree,  the  same, 
or  the  directions  of  the  said  decree,  had  been  observed, 
and  obeyed  by  the  citizens  and  inhabitants  of  the  said 
city  of  London,  and  in  particular  by  the  inhabitants- 
and  occupiers  of  houses  and  tenements  within  the  said 
rectory  and  parish  of  St.  Helen's,  Bishopsgate,  afore- 
said, or  the  titheable  places  thereof;  and  that  the  said 
citizens  and  inhabitants  of  the  city  of  London  had^  con- 
formably thereto,  or  in  pursuance  thereof,  paid  their 
tithes  at  or  after  the  rate  in  the  said  decree  mentioned,, 
unless  in  those  cases  in  which  such  citizens,  inhabit-, 
ants  or  occupiers  were  thereby  specially  declared  to. 
be  exempted,  or  liable  only  to  a  different  sum  or  rate  in. 
respect  of  tithes,  or  in  cases  where  by  agreement,  a  less, 
sum  than  Qs.  9d.  in  the  pound  has  been  accepted  and 
paid.  And  the  said  bill  stated,  that  by  virtue  of  the 
said  Act  of  Parliament  of  the  37  Henry  8,  and  the  said 
decree,  the  rector  for  the  time  being  of  the  said  parish 
of  St.  Helen's  became,  and  was,  and  that  the  Appellant 
as  such  present  rector  then  was,  entitled  to  receive  and 
be  paid  all  money  due  and  payable  for  and  ia  respect 
of  the  tithes,  oblations  and  dues,  arising  and  payable 
by  the  inhabitants  and  occupiers  of  houses,  shops,, 
warehouses,  cellars,  stables,  edifices,  buildings,  wharfa 
and  quays  within  the  said  parish  of  St.  Helen's 
Bishopsgate,  at  and  after  the  rates  expressed  and 
directed  to  be  paid  in  and  by  the  said  decree ;  (that  is 
to  say,)  for  every  10^.  rent  by  the  year  of  all  bouses, 
shops,  warehouses,  cellars  and  stables  within  the  said 
parish,  16  i^/.,  and  for  every  20*.  rent  by  the  year  of 
all  houses,  shops,  warehouses,  cellars  and  stables 
within  the  said  parish,  2  s.  9d.f  subject,  however,  ta 
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tjettain  particular  abatements  in  the  said  decree  men-        isso. 
tioned  aud  specified,  and  particularly  to  an  abatement  macdouoall 
of  every  third  penny  respectively,  on  certain  principal         ^• 
houses,  with  quay  and  wharf,  having  any  crane  or 
gibbet  belonging  to  the  same,  situate  within  the  said 
padrish.     And  the  bill  proceeded  to  state  that  the  said 
Respondent,  John  Vincent  Furrier,  had  since  the  25th 
of  March  1822,  up  to  and  until  the  25th  day  of  March 
then  last  past,  been  in  the  possession  or  occupation  o^ 
a  messuage  or  dwelling-house,  hereditaments  and  pre- 
mises, situate  at  a  place  now  called  St  Helen's  Place, 
within  the  said  rectory  aind  parish,  and  alleged  that  the . 
premises  which  he  occupied,  or  the  other  buildings  for- 
merly erected  on  the  same  ground,  had  been  liable  to 
tithes  under  the  Act,  and  it  charged  the  Respondent 
with  not  having  paid  the  same. 

The  bill  charged  (amongst  other  things)  that  the 
tithes  or  dues  were  payable ;  and  that  the  amount  of 
the  several  sums  to  be  paid  by  the  Respondent  ought 
to  be  calculated  and  computed  after  the  rate  and  in 
manner  directed  by  the  said  decree,  according  and  in 
proportion  to  the  present  improved  or  last  known  rent 
or  rents,  or  value  of  the  said  messuage  or  dwelling- 
house,  hereditaments  and  premises,  and  not  otherwise, 
or  in  any  other  manner ;  and  the  bill  further  charged 
that  there  was  not,  and  were  not,  any  customary  or 
prescriptive  sum  or  sums  of  money  due  and  payable  for 
the  said  messuage,  dwelling-house,  hereditaments  and 
premises,  other  than  and  according  to  the  rate  in  the 
said  decree  mentioned.  And  the  bill  further  charged, 
that  the  Respondent  did,  previously  to  the  25th  of 
March  1822,  and  that  the  former  occupiers  of  the  mes- 
<suage  or  dwelling-house,  hereditaments  and  premises 
then  in  the  occupation  of  the  said  Respondent,  always, 
or  at  many  times  since  the  passing  the  said  Act  of  Par- 
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1830.       liament  and  making  the  said  decree,  and  in  pursuance 
-, '    ""    '     thereof,  render  and  pay  to  the  rector  for  the  time  beincr 

Macdougall  ^   ''  .  ,  ^ 

V.         of  the  said  parish  of  St.  Helen's,  Bishopsgate,  tithes  or 
PuERiEB.    ^^^l^g.J^eg^  calculated  at  2s.  9d.  in  the  pound,  on  the 

then  yearly  rent  of  the  said  messuage  or  dwelling- 
house,  hereditaments  and  premises,  or  make  or  pay 
a  compensation  for  the  same.  And  the  said  bill  alleged 
that  the  Respondent  pretended  that  the  said  decree 
never  was  enrolled,  and  was  therefore  not  binding  On 
him,  or  any  of  the  citizens  and  inhabitants  of  the  city  of 
London ;  and  that  the  said  decree  never  had  been  con- 
firmed or  recognized  as  law  in  any  court  of  justice,  and 
had  never  been  enforced,  acted  upon  and  complied 
with  in  any  manner  whatever  ;  whereas  the  Appellant 
by  his  bill  charged  that  the  said  decree  was  duly  enrol- 
led, and  that  by  some  accident,  which  could  not  then 
at  this  distance  of  nearly  three  hundred  years  be  ac- 
counted for  or  ascertained,  the  said  original  decree,  and 
the  enrolment  thereof,  had  been  destroyed  or  lost,  and 
the  said  original  decree  or  the  enrolment  thereof  could 
not  then  be  found  or  produced.  And  the  Appellant  by 
his  said  bill  further  charged,  that  the  said  Act  of  Par- 
liament and  decree  had  at  all  times  since  the  making 
thereof  been  accepted,  recognized,  enforced  and  acted 
upon  as  the  established  and  existing  law  and  custom 
relating  to  tithes,  or  dues  relating  thereto,  to  be  paid 
by  the  citizens  of  London,  and  by  persons  holding  or 
occupying  houses,  messuages  and  premises  within  the 
said  city  and  its  liberties,  and  in  particular  in  the  said 
parish  of  St.  Helen's,  Bishopsgate,  and  that  ever  since 
the  making  and  passing  the  said  Act  of  Parliament  and 
decree  the  same  had,  and  then  had,  the  force  and  effect 
of  an  Act  of  Parliament,  and  that  the  said  Respondent 
ought  to  pay  his  tithes  accordingly.  And  the  bill  fur- 
ther charged^  that  the  said  Act  of  Parliament  and 


Furrier. 
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decree  was  at  some  short  time  after  the  making  of  thi^        is  so. 
said  decree  duly  entered  and  copied  in  a  register-book,    ^^^^^^^i^ 
kept  by  Bonner,  then  Bishop  of  Liondon,  wherein  th^     ^^    v. 
rights  and  property,  affairs  and  transactions  of  and  re- 
lating to  the  see  of  London,  and  the  deeds  and  papers 
relating  thereto  from  the  year  1539  to  the  year  .1559 
were  registered,  and  which  book  was  then  deposited 
and  preserved  in  the  cathedral  church  of  St.  Paul  in  the 
city  of  London ;  and  that  it  appeared  by  the  copy  of  an 
indorsement  on  the  decree  copied  and  entered  in  the 
same  book,  and  that  .the  fact  was  that  the  decree,  duly 
signed  and  sealed  by  the  persons  who  made  the  same, 
was  on  the  @5th  day  of  the  said  month  of  February  15^ 
delivered  to  the  said  Bishop  Bonner  by  the  archbishop 
and  the  other  persons  who  made  the  same,  and  that  the 
bishop  on  the  25th  day  of  February  1545  delivered  the 
said  decree  to  his  registrar  for  safe  custody,  and  that 
the  same  was  accordingly  so  kept  and  preserved.     And 
the  bill  further  charged  that  the  bishop,  as  the  head  and 
superintendant  of  the  clergy  of  the  city  of  London,  was 
the  proper  person  to  have  the  custody  of  the  decree ; 
and  that  the  decree  had  been  constantly  printed  by  the 
King  s  printers,  along  with  the  existing  statutes  of  this 
realm,  and  as  forming  part  of  the  said  Act  of  Henry  8, 
and  as  having  been  duly  made  in  pursuance  of  the  said 
Act ;  and  that  said  decree  had  been  uniformly  received 
and  acted  upon  in  the  courts  of  justice  in  this  king* 
dom,  and  considered  by  the  King's  judges  in  all  times 
since  the  making  thereof  as  a  valid  and  existing  de- 
cree,  and  as  having  been  duly  made  and  enrolled,  and 
as  having  the  force  and  effect  of  an  Act  of  Parliament ; 
and  that  many  decrees    and    orders   of  the    King's 
courts  of  justice    had  been  made    and  acted    on, 
pursuant  to  the  said  Act  of  Parliament  and  decree, 
and  that  the  citizens  and   inhabitants   of  the  city  of 
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1830.       London  had  been  ordered,  decreed  and  adjudged  to 
Macdouoaxl  P^y  their  tithes  at  and  after  the  rate  of  2^.  9d.  in  the 
PoRRiEft.    P^^^^>  calculated  on  the  yearly  rate  and  value  of  the 
houses  and  premises  in  their  occupation  respectively, 
according  to  the  decree  and  the  true  intent  and  mean- 
ing thereof ;  and  that  the  citizens  and  inhabitants  of 
the  city  of  London  had  paid  their  tithes  accordingly 
pursuant  thereto,  except  in  certain  parishes  within  the 
liberty  of  the  said  city,  which  were  excQipted  by  Act 
of  Parliament  after  the  fire  of  London.      And  the 
Appellant,  by  his  said  bill,  further  charged,  that  except 
by  force  of  the  said  Act  of  Henry  8,  and  decree,  the 
clergy  of  London  had  not  received,  and  were  not 
entitled  to  receive,  any  tithes  or  any  payment  in  respect 
of  tithes.      And  the  said  bill  further  charged  that 
a  prior  Act  of  the  27th  year  of  King  Henry  8,  relating 
to  the  tithes  in  the  city  of  London  had  been  held  to 
have  been  repealed  by  the  said  Act  of  the  Syth  of 
Henry  8;    and   that  the  said  Act  of  the    27th  of 
Henry  8  had   never    since  the  passing  of  the  said 
Act  of  the  37th  of  Henry  8,  and  the  making  the 
said  decree,  been  in  any  manner  acted  on  or  observed, 
and  been  deemed,  taken,  or  considered  to  be  a  valid 
aqd  subsisting  Act,  as  it  would  have  been  in  case  the 
said  decree  had  not  been  duly  made  and  enrolled. 
And  the  Appellant,   by  his  said  bill,    charged  and 
insisted,  that  it  was  not  necessary,  at  that  distance  of 
time,  to  produce  or  prove  the  actual  enrolment  of  the 
said  decree,  but  that  such  enrolment  ought  to  be  pre- 
sumed ;  and  if  the  same  were  not  actually  enrolled, 
yet  the  said  decree  having  been  so  recognized,  acted 
upon,    adopted,  and    received,    and    ought    to    be 
treated  and  considered  of  the  same  force  and  effect  as 
if  the  actual  enrolment  were  extant  and  produced. 
And  the  bill  charged  that  the  Respondent  had  in  his 
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possession  or  power,  books,  accounts,  and  documents,        is3o. 
by  which  the  matters  in  the  bill  might  appear,  but  Macdoucall 
which  he  refused  to  produce,  „  ^ 

JrURRfFA 

The  said  bill  therefore  prayed  that  an  account 
might  be  taken,  under  the  direction  and  decree  of  the 
Court,  of  all  sums  of  money  due  and  owing  to  the 
Appellant  from  the  Respondent  for  or  in  respect  of  the 
said  tithes  or  dues  on  account  of  the  messuage  or 
dwelling-house,  hereditaments  and  premises,  held  or 
occupied  by  the  Respondent  within  the  said  rectory 
or  parish,  or  the  titheable  places  thereof,  from  and 
since  the  25th  of  March  1822,  after  the  rate  u(2s.  9d. 
in  the  pound  of  the  present  rent  or  value  of  the  said 
dwelling-house  and  premises,  or  at  such  other  rate  as 
the  Appellant  should  be  found  to  be  justly  entitled  to ; 
and  that  the  said  Respondent  might  be  decreed  to 
pay  to  the  Appellant  what  on  the  taking  of  the  said 
account  should  be  found  to  be  justly  due  to  the  Appellant 
for  or  in  respect  of  such  tithes,  the  Appellant  waiving 
penalties  in  the  usual  manner. 

To  this  bill  the  Respondent  put  in  his  answer  (filed 
17  March  1825),  in  which  (amongst  other  things)  he 
stated  that  the  Appellant  was  not  to  his  belief  seised 
of  or  entitled  to  the  rectory  impropriate  of  the  parish 
of  St  Helen's,  nor  entitled  to  any  of  the  rights  there- 
unto belonging,  nor  entided  to  the  tithes  or  other  dues 
claimed  in  the  bill,  inasmuch,  as  the  Respondent  said, 
he  was  informed,  and  believed,  that  the  said  church 
was  not  at  any  time  appropriated  to  any  religious  house 
or  body,  and,  as  evidence  thereof,  he  said  he  was 
informed,  and  believed,  that  an  ancient  convention 
touching  the  said  church  had  been  entered  into  many 
centuries  ago  to  the  following  effect,  as  translated  from 
the  Latin,  (that  is  to  say,)  This  is  the  convention 
between  the  chapter  of  St.  Paul's  and  Ranulph  and 

VOL.    TI.  L 
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1830.  Robert  his  son  ;  that  Ranulph  and  Robert  grant  to  the 
Maccougall  canons  of  St.  Paul  the  church  of  St  Helen's  for  their 
p  ^'  joint  lives,  to  render  yearly  12rf.,  but  upon  their  deaths 
any  third  person  of  their  kindred  whom  they  shall 
choose  shall  hold  the  aforesaid  church,  rendering  2  s. 
per  annum  to  the  same  brothers ;  but  such  third  person 
being  also  deceased,  the  same  church  shall  remain  to 
the  canons,  discharged  of  all  incumbrances,  quietly 
and  free.  And  the  Respondent  further  said,  he  was 
informed,  and  believed,  that  in  the  year  1181,  the 
canons  of  St.  Paul's  were  rectors  of  the  church  of  St. 
Helen,  and  that  the  said  church  paid  l^d.  for  synodals 
and  l^d.  for  diaconals ;  and  that  a  great  many  years 
ago,  when  one  Alured  was  dean  of  St.  Paul's,  another 
convention  or  agreement  was  made  between  the  then 
dean  and  chapter  of  St.  Paul's  and  William  the  son 
of  William  the  goldsmith,  patron  of  the  church  af 
St.  Helen's,  and  the  prioress  and  nuns  of  the  late  priory 
of  St.  Helen's,  to  the  following  effect :  Know  all  men 
by  these  presents,  that  I,  Alured,  dean  of  St  Paul, 
and  the  chapter  of  the  said  church,  have  granted  to 
William  the  son  of  William  the  goldsmith,  the  patron 
of  the  church  of  St.  Helen's,  London,  that  he  may 
constitute  in  the  same  church  nuns  there  for  ever  to 
"serve  God,  and  that  he  may  confer  the  right  and 
patronage  of  the  said  church,  which  was  granted  to 
him  by  our  predecessors  to  the  nunnery  established 
there ;  but  it  should  be  confirmed  to  the  nunnery  in 
such  manner,  that  whoever  shall  administer  there  under 
the  appointment  of  the  prioress,  after  her  election  shall 
have  been  made  by  the  said  collegiate  body  of  nuns, 
he  may  be  presented  to  the  dean  and  chapter,  as  well 
for  the  aforesaid  church  itself,  also  for  the  payment 
of  half  a  mark  annually  within  eight  days  of  Easter, 
and  for  the  nonalienation  of  the  right  of  patronage, 
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and  for  the  nonsubjecting  themselves  to  the  jurisdiction       i830. 
of  any  other  collegiate  body;  we  grant  also,  as  far  as  macdoucau. 
we  have  the  power,  that  the  nunnery  there  established  «>• 

may  convert  to  their  own  use  all  the  obventions 
•of  the  above-mentioned  church,  except  the  aforesaid 
pension;  also,  that  the  said  nunnery  shall  bear  all 
episcopal  burthens  belonging  to  the  said  church,  but 
if  in  the  place  aforesaid,  by  some  unforeseen  event, 
there  could  cease  to  be  the  present  abode  and  establish-* 
ment  of  nuns,  we  have  granted,  that  the  religious  men 
shall  be  there  established  without  any  let  or  hindrance, 
according  in  the  manner  which  has  been  above  ex- 
pressed concerning  the  establishment  of  the  nuns,  and 
that  they  may  be  held  bound  in  a  similar  manner  to 
the  dean  and  chapter  of  St.  Paul's. 

And  the  Respondent,  by  his  answer  further  stated, 
Aat  he  was  informed  and  believed  that  the  dean  and 
chapter  of  the  cathedral  church  of  St.  Paul's  then  had, 
and  for  many  centuries  had,  the  right  of  patronage 
and  advowson  of  the  said  church,  or  if  the  same  should 
have  been  legally  appropriated  to  the  vicarage  thereof, 
and  if  it  should  be  established  that  the  said  church  had 
been  duly  appropriated,  or  that  a  vicarage  had  been 
inlly  endowed,  the  Respondent  said,  that  inasmuch  as 
he  was  advised  that  the  rectors  of  all  parishes  in 
which  vicarages  were  endowed,  were  of  common 
tight  entitled  to  the  advowson  of  such  vicarages, 
he  submitted  to  the  judgment  of  the  court,  that  the 
dean  and  chapter  of  St.  Paul's  were  such  rectors ; 
and  he  alleged  that  the  Rev.  James  Blencairne  was, 
on  the  22d  of  March  1822,  and  had  ever  since  been, 
the  minister  or  incumbent  of  the  said  parish,  and 
had  officiated  in  the  cure  of  souls,  and  was  then  com- 
monly called  the  vicar  of  the  said  parish  of  St.  Helen's, 

L    2  ' 


148  CASES  IN  THE  HOUSE  OF  LORDS 

1830.       and  that  the  said  James  Blencairae  paid  the  sum  of 
Ma'^ai.l  ^alf  a  mark,  or  6  s.  Sd.  to  the  dean  and  chapter  of 
».  St.  Paul's. 

And  the  said  Respondent,  by  his  said  answer,  further 
stated  that,  considering  the  said  James  Blencaime  to 
be  entitled  to  a  suitable  income  as  the  incumbent,  and 
understanding  that  be  did  not  receive  on  an  average  for 
three  years  prior  to  July  1822  (exclusive  of  monies  for 
sermons  and  voluntary  gifts  or  offerings  from  the 
parishioners)  more  than  from  15  /•  or  20  /.  a  year ;  the 
Respondent  was  informed  that  the  parishioners  had 
proposed,  in  the  years  1822  and  1823,  to  give  the  sum 
of  100  /.  a  year,  to  be  raised  by  a  rate,  and  that  he, 
the  Respondent,  did  acquiesce  in  such  arrangement, 
and  did  pay  his  share  of  the  said  sum  of  100  /.,  and 
100/,  for  the  two  years  ending  Easter  or  July  1823  ; 
and  the  Respondent  insisted  that  the  said  James  filen- 
caime  did  receive  such  several  sums  in  lieu  of  all  dues 
to  which  he,  as  the  ecclesiastical  parson  or  vicar  of  the 
said  parish  was  entitled ;  and  that  the  Appellant  being 
a  layman,  (even  if  he  was  rector  of  the  said  parish) 
was  not  on  the  25th  of  March  1822,  or  at  any  time 
since,  entitled  to  any  Easter  or  other  offerings,  or 
ecclesiastical  dues,  payable  ratione  altaris  of  the  said 
church  of  St.  Helen  s  aforesaid ;  and  the  Respondent 
said,  he  was  informed  and  believed  that  the  Appel- 
lant had  no  seisin  of  the  church  or  the  chancel  of  the 
church,  nor  any  glebe  in  the  parish,  and  was  not  liable 
to  the  repairs  of  the  chancel ;  for  the  Respondent  said 
he  was  informed  that  other  persons  claimed  to  receive 
certain  customary  payments  in  lieu  of  tithes  in  the  said 
parish,  not  as  the  Appellant's  agent  or  collector,  but 
in  their  own  right. 

And  the  Respondent  denied  that  the  Appellant  was 
entitled  to  receive  or  enjoy  the  tithes,  rates  for  tithes^ 
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or  customary  payments  alleged  by  the  bill  to  be  due      ,  183<>> 
and  payable  by  the  citizens  and  inhabitants  of  their  MACDouoALi, 
respective    houses   and    premises  within  the  parish,     pvaajbr. 
according  to  the  Act  of  Parliament  in  thie  said  bill 
mentioned;  but  whether  the   Appellant  was  or  not 
entitled  to  any  of  the  customary  payments  payable  in 
die  said  parish  he  did  not  know. 

And  the  Respondent  said  he  had  been  informed,  and 
believed,  that  the  Act  of  Parliament  of  the  37th  year  of 
the  reign  of  Henry  8,  had  been  made,  but  he  did  noft 
know  and  could  not  set  forth  as  to  his  belief  or  other* 
wise,  whether  such  decree  as  in  the  said  bill  mentioned 
was  made  pursuant  to  the  said  Act  of  Parliament,  save 
as  he  had  heard  statements  made  in  relation  to  such 
a  decree  having  been  made,  but  how  far  such  state- 
ments were  accurate  he  was  unable  to  set  forth ;  how- 
ever he  said,  that  according  to  the  best  of  the  informa- 
tion he  had  been  able  to  obtain  on  the  subject,  such 
decree,  if  ever  made,  was  not  duly  or  otherwise  enrolled 
in  this  court  of  record,  and  that  after  diligent  search 
had  been  made  for  the  same,  no  decree  to  such  purport 
or  effect  could  be  found  enrolled  in  the  King^s  Court 
of  Chancery.     And  the  Respondent  submitted  that 
enrolment  of  records  in  the  High  Court  of  Chancery  of 
the  decree  or  order  contemplated  by  the  said  Act,  was 
provided  in  order  to  prevent  any  surreptitious  order  or 
decree  being  imposed  upon  the  citizens  and  inhabitants 
of  London  under  and  by  virtue  of  the  said  Act,  by 
reason  that  the  laws  of  the  land  and  usages  of  the  said 
court  required  that  before  any  such  decree  could  be 
enrolled,  the  same  being  to  be  an  instrument  under  the 
hand  and  seal  of  certain  subjects  of  his  then  Majesty,  the 
signature  and  seal  of  one  at  least  of  the  parties  signing 
and  sealing  the  said  contemplated  decree  would  be  by 
such  laws  and  usages  required  to  be  acknowledged  and 
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1830.       proved  before  the  Master  of  the  Rolls,  or  one  of  the> 
Macdoucall  Meters  of  the  said  Court,  and  that  such  decree  being 
V.  an  instrument  to  be  under  the  hand  and  seal  of  sub- 

jects, would,  had  it  been  enrolled  pursuant  to  the  said: 
act  then  be  enrolled  on  certain  rolls  or  enrolments  of 
the  said  Court  called  the  Close  Rolls  of  the  Chancery, 
which  from  the  time  of  their  commencement  to  the 
present  time,  were  kept  in  the  Tower  of  London  or  in 
the  Rolls  Chapel;  and  which  rolls  were,  as  the  Res* 
pondent  was  informed  and  believed,  then  extant,  un- 
cancelled, and  undefaced  in  their  regular  order  and 
series  from  the  time  of  their  commencement  to  this 
time,  and  an  inventory  and  index  to  the  said  rolls,  and 
coeval  with  the  same,  and  containing  the  parties  names 
and  description  of  every  instrument  there  enrolled, 
were  also,  as  the  Respondent  was  informed  and  be- 
lieved, then  extant,  uncancelled,  and  undefaced,  and 
in  regular  order  and  series ;  and  he  therefore  submitted 
and  insisted,  that  such  alleged  decree  could  not  be  pre- 
sumed to  have  been  enrolled,  and  the  enrolment  lost  or 
destroyed  ;  and  he  submitted,  that  inasmuch  as  such 
decree  had  not  been  enrolled,  this  Court  would  not 
|)resume  entirely  contrary  to  the  fact  that  it  had  been. 
enrolled. 

And  the  Respondent  further,  by  his  answer,  said  he 
did  not  believe  that  since  the  making  of  said  alleged 
decree,  or  during  any  part  of  the  time  since,  the  said 
Act  and  the  directions  of  the  said  alleged  decree  had 
been  observed  and  obeyed  by  the  citizens  and  inhabit- 
ants of  the  said  city  of  London,  although  he  said  he 
had  heard  that  in  some  few  instances  such  a  decree 
had  been  insisted  on  of  late  years  as  a  binding  decree ; 
but  he  denied,  to  the  best  of  his  knowledge  and  belief, 
that  the  inhabitants  of  the  parish  of  St.  Helen's  had,  ia 
conformity  to  and  in  pursuance  of  the  said  alleged 
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decree,  paid  their  tithes  at  and  after  the  rate  therein       iSJo. 
mentioned,  except  as  the  said  alleged  decree,  or  any  macdocgall 
other  payment  in  lieu  of  tithes,  as  thereinafter  men-  v 

tioned,  and  in  the  schedule  thereto  annexed,  set  forth. 
And  the  Respondent  stated,  that  in  case  the  said 
decree  had  been  duly  enrolled  and  was  binding,  the 
same  would  not  have  been  submitted  to,  and  have 
been  applicable  to  and  binding  on  the  said  parish  of 
St  Helen's ;  for  he  said  it  appeared,  by  the  said  act 
and  alleged  decree,  that  the  same  was  meant  to  apply 
to  parishes  of  which  only  one  person,  as  parson,  vicar 
or  curate,  had  the  cure  of  souls,  and  was  entitled  to  all 
the  tithes,  oblations  and  other  duties,  and  therefore  to 
the  parishes  wherein  all  the  tithes  and  oblations,  ob- 
ventions,  offerings  and  altarages,  were  the  property  of 
the  parson  or  vicar,  or  other  person  having  the  cure  of 
souls,  which  was  not  the  case,  as  the  Respondent 
believed,  in  the  said  parish,  if  the  said  rectory  had 
been  appropriated. 

And  the  Respondent  denied  that  to  his  knowledge 
and  belief,  during  the  time  the  said  messuage  or 
dwelling-house  and  premises  had  been  in  his  occupa- 
tion, the  tithes,  or  yearly  payment  in  lieu  of  tithes,. 
were  payable  to  him  the  Appellant,  as  such  impro- 
priate rector  of  the  parish  of  St.  Helen,  Bishopsgate^ 
for  or  in  respect  of  the  said  messuage  or  premises  in 
the  said  alleged  decree  mentioned,  or  otherwise,  or 
that  the  same  were  payable  by  the  Respondent  in  pro- 
portion to  the  rent.  And  he  denied  that  he  had  at  any 
time,  or  that  any  former  owner  or  occupier  had,  to  the 
best  of  his  knowledge  and  belief,  always,  or  at  any 
limes  or  time  (save  as  therein  appeared)  since  the  said 
alleged  decree,  and  conformably  to,  and  in  pursuance 
and  by  virtue  thereof,  paid  to  the  former  rector,  or  pre- 
tended rector  of  the  said  parish,  any  tithes  or  payme*'^! 

L  4        . 
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1830.       for  the  said  messuage  and  premises,  at  the  rate  in  the 
^,*    ^  said  alleged  decree  mentioned,  or  at  any  less  rent  or 

MaCDOVGALL  .°  t-r*  -iiii 

v.         proportion ;  however,  the  Respondent  said  he  had  been 
PuRniER.     jnfQpjngd^  and  believed  that  a  Mr.  Borradaile,  who 

occupied  the  said  premises  in  1821,  or  some  prior 
years  or  year,  did  pay  some  sums  or  sum  of  money  to 
the  Rev.  Mr.  Cooke,  who  called  himself  rector  of  the 
said  parish,  he  having  demanded  the  same,  and  as  the 
Respondent  had  been  informed  and  believed,  threat- 
ened (if  the  same  was  not  paid)  to  file  a  bill  in  Chancery 
to  recover  2  5.  9rf.  in  the  pound  on  the  rack-rent  of  the 
said  house.  And  the  Respondent  believed  that  the 
said  Mr.  Cooke  did  actually  file  a  bill  in  equity  against 
an  inhabitant  of  the  said  parish,  of  the  name  of  Coopen 
for  the  tithe  of  his  house,  after  the  rate  claimed  by  the 
said  Appellant's  bill ;  but  the  Respondent  said  he  was 
informed,  and  believed  that  the  said  bill  was  dismissed 
with  costs.  And  he  believed  that  the  said  Mr.  Cooke 
did  by  similar  means  induce  some  other  parishioners 
of  the  said  parish  to  pay  sums  of  money  for  tithe  of 
their  houses  not  anciently  or  legally  due  for  the  same. 

And  the  said  Respondent  admitted,  that  under  the 
circumstances  in  his  said  answer  stated,  he  had  not 
made  to  the  Appellant  any  payment  for  or  on  account 
of  the  messuage  or  premises  in  his  the  Respondent's 
occupation,  and  he  believed  there  were  not  any  pay- 
ments due  to  the  Appellant  on  account  thereof. 

The  Respondent  further  said  that  a  list  or  table  of 
persons  liable  to  pay  tithes  in  the  said  parish,  and  the 
sums  payable  by  them,  appeared  to  have  been  by  an 
order  of  vestry  of  the  said  parish,  in  the  year  1814, 
made  out  and  written  on  parchment,  and  hung  up  in 
the  vestry  with  a  view  to  perpetuate  the  evidence 
thereof,  and  which  customary  payments  were  a  pay- 
ment, in  the  aggregate  amounting  to  the  same  sum  as 
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t 

at  the  passing  of  the  Act  87  Hen.  8,  and  ever  since        1830. 

had  been  payable  to  the  person  or  persons  then  and  macdougall 

now  being  rectors  of  the  said  parish,  or  the  vicars     ..    *• 

thereof,  or  the  person  or  persons  lawfully  entitled  to 

the  sums  of  money  mentioned  in  the  said  table  in  lieu 

of  tithes,  and  that  the  ecclesiastical  person  having  the 

cure  of  souls  was,  in  the  «S7  Hen.  8,  and  ever  since 

had  been,  and  that  the  Rev.  James  Blencairne  then  was 

as  such  so  entitled ;  and  further,  that  he  did  not  believe 

any  former  occupier  of  the  premises  he  held  had,  since 

the  passing  of  the  said  Act  and  making  of  the  decree, 

paid  any  tithes,  &c.  calculated  at  2  s.  9d.  in  the  pound, 

and  that  the  said  Act  and  decree  had  not  (except  in 

some  recent  instances)  been  enforced,  and  then  only 

under  the  mistaken  notion  that  the  same  was  duly 

enrolled. 

And  the  said  Respondent,  by  his  answer,  further 
stated  that  he  did  not  know,  nor  could  he  set  forth,  as 
to  his  belief  or  otherwise,  whether  the  said  Act  of  Par- 
liament and  alleged  decree,  or  either  of  them,  were  or 
was,  or  not,  duly  entered  or  copied  in  a  register,  or 
any  other  book  kept  by  Bonner,  then  bishop  of  London, 
or  any  other  person  for  him ;  nor  whether  the  affairs 
and  transactions,  and  deeds  and  papers,  or  any  of 
them,  of  and  relating  to  the  See  of  London,  its  rights 
and  property,  between  the  years  1539  and  1559,  had 
been  registered  or  preserved  in  such  register  or  book ; 
nor  whether  such  book  was  or  is  deposited  and  pre- 
served in  the  cathedral  church  of  St.  Paul,  or  any  other 
place ;  nor  whether  it  did  or  not  appear  by  the  copy 
of  an  enrolment  on  the  said  decree,  copied  and  entered 
in  the  same  alleged  book ;  nor  whether  the  fact  was 
that  the  said  decree  duly  signed  and  sealed  by  the 
persons  who  made  the  same,  was  at  any  time  delivered 
by  bishop  Bonner  to  the  archbishop  in  the  bill  men- 
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1830.       tijODed,  nor  any  other  persons;  nor  whether  the  said 

Macdoucall  ^^^''^QP  d^^  ^^  ^o^j  ^"  ^^^  ^*^  ^^y  ^^  February  15459 
V.  or  at  any  other  time,  deliver  the  said  alleged  decree  to 

his  registrar,  or  any  other  person,  for  safe  custody ; 
and  he  said  he  did  not  know  whether  the  said  alleged 
decree  bad  or  not  been  constantly,  or  at  any  times, 
printed  by  the  king's  printer  along  with  the  existing 
statutes  of  this  realm. 

And  the  said  Respondent  said  he  admitted  that  the 
said  Act  of  the  87  Henry  8,  would  have  been,  and 
then  was,  useless  and  nugatory,  unless  taken  and  act^d 
on  or  in  connection  with  the  said  alleged  decree,  or 
some  other  decree,  made  by  proper  persons,  and  duly 
enrolled  as  th^  Act  required ;  but  the  Respondent  said 
he  believed  that  some  decree,  touching  tithes  in  Lon- 
don, has  been  acted  on  in  some  of  the  courts  of  Justice 
in  this  kingdom,  and  considered  by  the  king's  Judges 
as  a  valid  and  subsisting  decree,  but  under  a  mistaken 
notion,  as  the  Respondent  believed,  that  the  same  had 
been  duly  enrolled ;  and  he  insisted,  that  unless  the 
Appellant  produced  the  enrolment  of  the  record  in  the 
Court  of  Chancery,  or  proved  the  same  to  have  been 
casually  lost  or  destroyed,  and  produced  evidence  of 
its  contents  to  the  effect  in  the  said  bill  set  forth,  the 
Appellant  could  not  be  permitted  to  go  into  or  give 
any  secondary  evidence  of  the  contents  of  the  decree 
alleged  to  have  been  made  pursuant  to  the  Act  of  the 
37  Henry  8 ;  however,  the  Respondent  said  he  did  not 
J^now,  nor  could  he  set  forth,  as  to  his  belief  or  other- 
wise, whether  many  or  any  decrees  or  orders,  in  some 
and  which  of  the  King's  courts  of  justice  had  been 
made,  founded  on  or  pursuant  to  the  said  Act  of  Par- 
liament and  alleged  decree ;  nor  whether  the  citizen^ 
;and  inhabitants  of  the  city  of  London,  or  any  of  them, 
had  been  .ardored  and  ^dj judged  tP  p^y  their  tithes  at 
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and  after  the  rate  of  2  s.  9  d.  in  the  pound,  or  any        1 83u. 
other  rate  on  the  rent  or  value,  according  or  with  refe-   Macdoucau 
rence  to  the  said  Act  or  alleged  decree ;  nor  whether     ^yj^i^i^j^ 
the  clergy  of  London  had  received  or  (save  as  afore- 
said) were  entitled  to  receive  any  tithes,  or  payments 
in  respect  of  tithes,  except  by  force  and  effect  of  the 
said  Act  and  alleged  decree ;  and  he  said  he  believed 
that  a  prior  Act  of  the  27  Henry  8,  did  pass,   relating 
to  tithes  in  the  city  of  London,  but  he  submitted  to  the 
Court  whether  such  Act  was  or  had  been  held  to  have 
been  repealed  by  the  said  Act  of  37  Henry  8,  and  the 
said  alleged  decree ;  and  he  believed  that  the  said  Act 
of  the  27  Henry  8,  had  been  very  lately  insisted  upon 
by  some  or  one  of  the  clergy  of  London  as  a  valid  and 
subsisting  Act  of  Parliament,  in  the  event  of  the  said 
decree  not  having  been  duly  enrolled;  and  the  Re* 
spondent  submitted  to  the  judgment  of  the  Court,  whe- 
ther the  said  Act  of  27  Henry  8,  ought  not  to  have 
been  deemed,  taken  to  be,  and  considered,  as  a  valid 
and  subsisting  Act,  in  case  the  said  alleged  decree  had 
iiot  in  fact  been  duly  made  and  enrolled;    and  the 
ilespondent  insisted  it  was  then  necessary,   at  that 
distance  of  time,  to  produce  the  actual  enrolment  of 
the  said  decree,  which  was  the  only  evidence  of  the 
existence  thereof  that  could  be  admitted,  so  as  to  bind 
the  Respondent,  and  that  such  enrolment  ought  not  to 
be  presumed,  inasmuch  as  such  presumption,  if  made, 
would  be,  as  the  Respondent  believed,  entirely  contrary 
to  die  fact;  and  he  said,  that  under  the  circumstances 
therein  appearing  he  submitted  and  insisted,  that  even 
if  the  said  decree  had  been  acted  upon,  recognized  and 
adopted,  as  in  the  bill  alleged,  it  ought  not  to  be 
treated  and  considered  as  of  the  same  force  and  effect 
as  if  the  actual  enrolment  was  extant  and  produced. 
To  t^is  answer  the  Appellant  replied^  and  wi^esses 
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1830.       were  examined  on  his  behalf,  but  no  witnesses  were 
Macduo       examined,  nor  any  evidence  given,  on  the  part  of  the 
V.  said  Respondent;  and  the  Appellant  proved,  by  his 

witnesses,  the  several  deeds  and  instruments  showing 
his  title  to  the  said  rectory :  and  further,  that  between 
Lady-day  and  Michaelmas  1822,  and  after  he  had 
become  the  purchaser  of  the  said  rectory,  the  Appel- 
lant's agent,  accompanied  the  Reverend  Edward  Cooke, 
the  former  rector,  in  his  collection  of  the  tithes  and 
pa3nnents  in  lieu  thereof,  at  Lady-day  1822,  and  that 
the  Appellant's  agent  was  introduced  by  the  said  Re- 
verend Edward  Cooke  to  the  several  residents  and 
occupiers  as  the  person  to  whom  they  were  in  future 
to  pay  such  tithes  or  payments;  and  the  Appellant 
also  proved  the  actual  receipt  by  him,  as  such  rector, 
(through  his  agent)  of  such  tithes  or  dues,  and  that  he 
had  since  continued  to  collect  and  receive  such  pay- 
ments ;  and  he  proved,  by  the  evidence  of  the  said 
Mr.  Borradaile,  the  former  owner  and  occupier  of  the 
house  and  premises  then  in  possession  of  the  said  Re- 
spondent, that  he,  the  said  Mr.  Borradaile,  had  occu- 
pied the  said  premises  about  four  or  five  years  ago,  and 
that  he  paid  a  certain  sum  of  money  during  his  occu- 
pation to  the  lay  rector  or  impropriate  of  the  said 
parish,  or  his  agent,  as  tithes,  or  in  lieu  of  tithes, 
amounting  to  about  ten  or  twelve  guineas;  and  the 
Appellant  further  proved  by  the  Reverend  H.  B.  Owen, 
who  had  been  rector  of  the  parish  of  St.  Olave,  Hart- 
street,  in  the  city  of  London,  for  thirty  years  and  up- 
wards, and  was  then  such  rector,  that  he  had  always 
considered  himself  entitled  to  be  paid  at  the  rate  of 
2  s.  9d.  in  the  pound  on  the  rack-rent  of  houses  occu- 
pied in  his  parish,  by  or  in  the  nature  of  tithes,  under 
the  said  statute  of  37  Henry  8 ;  and  the  said  witness 
proved  that  the  East  India  Company  had  for  many 
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years  past  paid»  and  were  then  paying  to  him  (the  wit-        isso. 

ness)  as  such  rector,  2^.  9d.  in  the  pound  on  the  MjIdougall 

estimated  annual  value  of  the  premises  occupied  by     ^^   v. 

them  within  the  parish,  and  that  the  King's  Excise 

Office  also  made  a  similar  pa3rment  to  him,  and  that 

the  New  Com  Exchange   Company  had   agreed  to 

make  him  a  similar  payment;  and  the  same  witness 

proved  that  he  had  at  various  times,  since  he  became 

rector  of  the  said  parish,  claimed  and  received  from 

many   other   inhabitants  living    in    the   said   parish, 

is.  9d.  in  the  pound  on  the  rack-rent  of  the  respective 

houses  and  premises ;  and  he  mentioned  two  instances 

in  which  some  of  his  parishioners  resisted  the  payment, 

in  consequence  of  which  he  caused  a  bill  in  equity  to 

be  filed  against  them,  upon  which  they  submitted,  and 

paid  him  such  rate  accordingly  on  the  rack-rent  of 

their  respective  houses. 

In  further  support  of  the  Appellant's  case,  he  pro- 
duced the  office-copy  of  the  record  of  the  Court  of 
King's  Bench,  in  an  action  at  law,  Hallam  against 
Adams,  Hil.  ter.  23  Car.  1,  roll  1834,  brought  for  false 
imprisonment  under  a  warrant  for  not  obeying  an  order 
of  a  magistrate  for  the  payment  of  the  small  tithes,  or 
money  in  lieu  thereof,  within  the  said  parish,  and  in 
which  the  question  of  enrolment  of  the  said  decree  was 
in  issue,  and  a  verdict  was  found  for  the  enrolment. 

And  in  further  proof,  the  Appellant  produced  various 
printed  cases  in  support  of  the  proceeding  of  suits  and 
actions  in  the  High  Court  of  Chancery,  and  in  the 
Court  of  King's  Bench,  and  in  the  Court  of  Common 
Pleas,  and  in  the  Court  of  Exchequer,  and  in  the 
House  of  Lords,  at  various  times  for  upwards  of  two 
centuries,  in  which  decrees,  judgments  and  orders 
were  made  for  payment  of  tithes  in  the  city  of  London, 
founded  on  the  fact  or  assumption  that  the  said  decree 
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1830.       had  been  duly  enrolled  and  printed.     Books  of  the 

■MACDouoiiL  statutes  of  this  realm  were  also  produced  to  show  the 

„   ••         fact  of  such  decree  having:  been  duly  made  and  en* 
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rolled  ;  but  notwithstanding  such  matters,  his  Honor 
the  Vice  Chancellor,  before  whom  the  said  cause  was 
"heard,  by  his  decree  or  order  bearing  date  April  29, 
1828  (which  has  been  since  enrolled),  did  order  that 
the  parties  should  proceed  to  a  trial  in  his  Majesty's 
Court  ofx  Common  Pleas  on  the  following  issue: 
Whether  the  decree  mentioned  in,  and  authorized  to  be 
made  by,  the  statute  87th  of  Henry  8,  c.  12,  was  duly 
enrolled  according  to  the  provision  in  that  statute,  and 
his  Honor  did  reserve  the  consideration  of  all  further 
directions,  and  of  the  costs  of  the  said  suit,  until  after 
the  trial  of  the  same  issue. 

The  Appellant  is  advised,  and  conceives  that  he  is 
aggrieved  by  the  said  order  or  decree,  and  humbly 
appeals  therefrom  to  your  Lordships,  and  prays  that  the 
same  may  be  reversed  for  the  following  (amongst  other) 
Reasons : — First.  Because  there  was  sufficient  evidence 
to  show  that  the  award  of  the  Archbishop  of  Canter- 
bury and  the  other  persons,  or  a  competent  number  of 
them,  mentioned  in  the  Act  37th  Hen.  8,  had  actually 
been  made  of  the  tenor  and  to  the  effect  stated  in  the 
Appellant's  bill,  and  although  the  actual  enrolment  of 
the  award  is  not  now  to  be  found  or  accounted  for,  yetj 
after  a  lapse  of  nearly  three  hundred  years,  positive 
evidence  of  the  formal  act  and  ceremony  of  enrolment 
ought  to  have  been  and  must  be  presumed. 

Secondly.  Because  the  presumption  of  enrolment  is,' 
under  the  circumstances^  and  after  so  great  a  lapse  of 
time,  a  presumption  of  law,  and  not  a  mere  presumption 
of  fact  to  be  found  and  formed  by  a  jury. 

Thirdly.  Because  a  jury  can  have  no  better  or  other 
m^ns  of  forming  a  judgment  on  the  question  sent  to 
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them  than  the  Court  had  ;  there  can  be  no  parol  evi-       -issd. 
dence  in  the  case  on  which  a  jury  could  be  required  to  MACDouciLLt. 
decide  with  reference  to  the  character  or  credit  of         ^• 
conilicting  witnesses. 

Fourthly.  Because  the  existence  of  the  law,  and  he 
usage  of  the  city  of  London  founded  on  and  derived 
from  the  statute  37  Hen.  8,  and  the  award,  and  the 
judgments  and  decisions  of  the  several  courts  of  law 
and  equity,  recognizing  the  law  on  the  subject,  are 
matters  of  public  notoriety. 

The  Respondent  is  advised,  and  humbly  insists,  that 
th6  said  order  or  decree  ought  to  be  aflBrmed,  for  the 
following  amongst  other  reasons :  First,  that  the  said 
Appellant  not  having  proved  that  the  said  decree  had 
been  duly  enrolled,  and  not  having  proved  any  facts 
or  circumstances  from  which  such  enrolment  could  be 
judicially  presumed,  the  only  order  he  was  entitlikd  to 
was  an  order  giving  him  an  opportunity  to  try  that 
iact. 

Secondly,  That  it  having  been  alleged  upoti  the  hear^ 
ing  of  the  said  cause,  that  the  Respondent  was,  as  in 
feet  he  was,  prepared  with  evidence  to  prove  that  the 
said  decree  had  never  been  enrolled,  the  Appellant  was 
not  entitled,  in  contradiction  to  •the  evidence  in  the 
cause,  to  call  upon  the  Court  to  assume  that  such 
decree  had  been  enrolled. 

The  Cause  was  heard  on  the  13th  December  1830,  i*  Dec.  isao. 
in  the    presence  of  the  Judges  who  had  been  sum-     J^'^gmonu 
moned  to  attend  on  the  motion  of  Lord  Wy nford ;  and 
on  the  14th  the  Judgment  of  the  House  was  given. 

The  Earl  of  Eldon. — My  Lords,  this  is  a  cause  in 
which  the  Appellant  filed  his  bill  in  the  Court  of  Chan<- 
cery,  stating  that  he  was  seised  and  possessed  of  the 
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1830.  impropriate  rectory  of  St.  Helen's,  Bishopsgate,  and  in 
jtdACDouoALL  ^^^^  characteF  claimed  the  tithes  of  that  rectory,  and 
Pub*'  iE»  praying  that  an  account  might  be  taken  of  all  sums 
of  money  due  to  him  from  the  Respondent  for  tithes ; 
and  if  the  Appellant  had  a  legal  title  to  those  tithes, 
there  can  be  no  doubt  that  he  was  entitled  to 
have  an  account  of  what  was  due  from  the  Re- 
spondent on  the  score  of  that  legal  title.  The  cause 
was  originally  heard  before  his  Honor  the  present 
Master  of  the  Rolls,  who  was  pleased  to  order  the  trial 
of  an  issue,  which  order  has  brought  the  case  before 
your  Lordships,  the  Appellant  insisting  that  no  such 
order  ought  to  have  been  pronounced.  It  is  perfectly 
clear,  that  if  a  case  depends  on  a  mixed  question  of  law 
and  equity,  the  Judge  in  equity  has  himself  a  right 
to  decide  upon  the  circumstances  which  raise  that 
question ;  but  it  must  be  admitted  that  in  a  great  many 
cases  it  would  be  very  wise  to  send  an  issue  to  a  court 
of  law,  in  order  that  the  Judge  in  equity,  who  is  to 
judge  of  the  equity  and  the  law,  might  have  his  con- 
science better  informed,  and  be  better  able  to  apply 
the  law  to  the  facts  and  circumstances  of  the  case. 
This  is  an  appeal  to  your  Lordships  as  a  Court  of 
Equity;  for  you  are  sitting  here  to  decide  upon  the 
same  principle  as  the  Lord  Chancellor  ought  to  have 
decided  upon  in  his  court;  it  is  clear  therefore  that  your 
Lordships  ought  to  send  an  issue  to  be  tried,  if  you  are 
satisfied  that  this  is  that  species  of  case  which  upon  the 
whole  view  of  the  circumstances  requires  sucli  a  pro- 
ceeding. On  the  other  hand,  if  you  are  perfectly 
satisfied  that  the  Plaintiff  has  made  out  his  title,  and 
that  you  cannot  act  against  that  title  without  over- 
turning a  long  series  of  decisions,  your  Lordships  ought 
not  to  send  the  case  to  a  court  of  law ;  but  as  Judges 
of  the  law  you  should  decide  the  law,  applying  the 
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law  to  the  facts  and  the  evidence  before  you.     Now  it        isso. 
is  admitted  that  the  Appellant  is  lay-impropriator  of  MAcnouoli.L 
the  tithes  of  the  parish.     He  shapes  his  tide  upon  the     _   v- 
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37  Hen.  8 ;  and  the  question  really  to  be  decided  by 
your  Lordships  is,  whedier,  after  all  that  appears  to 
have  been  done  upon  a  careful  search,  and  after  all 
that  has  been  pronounced  by  the  courts  of  law  upon  the 
subject,  you  feel  yourselves  satisfied  that  the  Appellant, 
founding  his  title  on  this  statute,  is  entitled-  to  your 
decree  in  the  first  instance,  or  whether  he  is  first  bound 
to  try  to  produce  better  evidence  before  a  jury,  that 
your  Lordships  may  afterwards  decide  whether  the 
jury  has  come  to  a  right  conclusion.  When  the  case 
first  came  before  the  House  the  nature  of  it  was  not 
immediately  understood ;  and  being  a  case  of  import- 
ance,  it  was  thought  proper  by  my  noble  and  learned 
friend  that  the  Judges  should  be  called  on  to  assist  your 
Lordships  with  their  advice.  When  however  the 
nature  of  the  case  came  to  be  seen,  it  was  clear  that 
there  was  no  question  which  could  properly  be  sub^ 
mitted  to  the  Judges  for  their  consideration,  because  it 
does  not  depend  upon  a  question  of  common  law,  but 
upon  the  manner  in  which  the  Court  of  Chancery  ought 
to  exercise  its  jurisdiction  in  applying  the  law  to  the 
&ct.  When  I  have  stated  that  this^  Appellant  is  the 
lay-impropriator,  I  have  gone  some  length,  towards 
showing  that,  considering  the  decisions  upon  the  Act 
of  Parliament,  and  on  the  enrolment  of  the  deed  under 
it,  the  Appellant  has  a  right  to  sue  under  the  Act.  The 
decisions  of  the  Courts,  that  whether  there  be  a  pro- 
ducible deed  or  not,  an  impropriator  under  this  Act 
has  a  right  to  sustain  such  a  suit  as  the  present,  ofier 
of  themselves  an  indication,  if  there  was  no  other,  that 
the  Act  of  S7  Hen.  8,  is  one  under .  which  an  impro- 
I»iator  may  recover.     If  that  is  so,  it  does  not  i^ppear 
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i8#o.       that  the  objection  now  taken  by  the  Re^ondent  can  be 
Macdodoall  supported  as  against  those  who  claim  a  title  under  the 
V.  Act    That  Act  recites  that  differences  had  existed 

between  the  clergy  of  the  city  of  London  and  their 
parishioners.  It  was  those  differences  which  the  Act 
endeavoured  to  allay,  and  appease,  but  unfortunately  it 
has  not  been  successful  in  its  attempt.  From  a  state- 
ment made  by  Lord  Hardwicke  it  appears  that  some 
friend  of  the  church  found  a  singular  mean  of  augv* 
menting  the  benefices  in  the  city  of  London.  The 
clergy  of  the  city  were  to  be  paid  by  offerings  to  be 
made  on  a  certain  day  in  the  week,  and  also  upon 
erery  saint's  day  in  the  year.  The  Pope  thought  propor 
to  introduce  into  the  Calendar  a  large  number  of  saints 
in  addition  to  those  that  were  there  before,  and  by  that 
mean  the  clergy  received  from  the  inhabitants  a  larger 
sum  than  was  originally  intended ;  and  so  mattera 
continued  till  37  Hen.  8,  when  it  was  referred  to  cer- 
tain dignitaries  and  authorities  to  make  a  decree  in  the 
matter,  which  decree  was  for  ever  to  settle  the  claim 
on  one  side,  and  the  payment  on  the  other.  The  per«- 
sons  thus  appointed  did  make  a  decree,  and  at  that  time 
the  Act  passed  upon  which  the  present  question  arises, 
namely,  whether  that  Act  of  Parliament  made  it  neces- 
sary that  in  all  future  times,  however  distant,  the  im- 
propriator should  be  able  to  prove  to  demonstrat^m 
that  there  was  an  enrolment  of  that  decree.  The 
enrolment  does  appear  to  have  been  made  necessary 
by  the  Act ;  but  then  comes  the  question,  whether,  at 
^is  distant  day,  if  the  enrolment  is  not  to  be  found, 
your  Lordships  are  to  say  that  the  Act  is  good  for 
nothing,  or  whether  you  are  not  justified  in  presuming 
that  there  has  been  an  airolment,  although  it  cannot 
now  be  produced.  It  has  been  stated  at  the  bar,  that 
with  respect  to  the  question  of  presumption,  I  once  de- 
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dared  the  man  to  be  mad  who  should  assert  that  Judges        1 83a 
and  Juries  might  presume  an  Act  of  Parliament :  I  de-  MacdougIll 
sire  to  disclaim  ever  having  made  such  an  observation.  ^' 

In  the  case  where  it  was  said  that  Judges  and  Juries 
might  make  such  a  presumption,  a  presentation  to  a 
Crown-living  had  been  made  by  a  private  individual ; 
and  Lord  Mansfield  seems  to  have  entertained  the 
opinion  that  the  presentation  was  a  ground  to  infer 
that  the  Crown  had  granted  the  right  by  patent,  or  by 
some  particular  species  of  conveyance,  which  he  seems 
to  have  thought  might  be  presumed,  as  well  as  an  Act 
of  Parliament  The  observation  referred  to  at  the  Bar 
was  made  on  that  case,  but  not  by  me.  It  was  made  in 
a  case  which  I  argued  as  counsel,  in  the  Court  of  Ex- 
chequer, and  in  which  Chief  Baron  Eyre  said,  that  if 
that  doctrine  was  true  we  might  as  well  have  no  sta- 
tutes; and  another  learned  Judge  remarked  that  he 
thought  it  infinitely  too  strong.  But,  my  Lords,  though 
perhaps  a  presumption  of  that  kind  ought  not  to  be 
made,  yet  nobody  will  dispute  that  where  there  has 
been  a  species  of  enjoyment  of  property  for  a  long 
series  of  ytors,  which  species  of  enjoyment  never 
could  have  obtained  without  a  legal  origin,  such  legal 
origin  may  properly  be  presumed.  Your  Lordships 
are  aware  that  no  time  is  allowed  to  run  against  a  de- 
mand for  tithes.  In  many  cases  estates  have  been  en- 
joyed, and  no  tithes  have  been  rendered ;  but  courts  of 
equity  have  held  that  that  circumstance  alone  was  not 
sufficient  to  exempt  them  ;  but  if  there  had  been  no 
payment  of  tithes  for  a  very  long  period,  though 
under  circumstances  which  made  it  probable  that  there 
might  have  been  originally  a  title  to  those  tithes,  there 
a  court  of  equity  has  said  that  the  title  has  not  been 
made  out,  but  the  claimant  should  be  left  to  the  law 
to  establish  his  right.     A  vast  length  of  time,  however, 
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1830.       might  have  a  different  effect.     There  are  cases   in 
Macdouoall  "^^ich  courts  of  equity  have  held  that  possession  for 
«•  250  years  might  be  the  ground  for  presuming  that 

title-deeds  had  been  lost,  which  title-deeds  if  produce- 
able  would  have  given  effect  to  the  rector's  claim  to  the 
tithes.     With  respect  to  the  evidence  of  enrolment  in 
this  case,  it  is  to  be  observed,  first,  that  from  the  time 
the  Act  of  Parliament  had  passed  to  the  present  mo- 
ment (now  nearly  300  years),  cases  have  repeatedly 
occurred,  in  every  one  of  which  the  judgment  has  been 
founded  upon  the  idea  that  enrolment  was  to  be  pre- 
sumed ;  and  when  the  question  arises,  whether  an  im- 
propriator is  within  the  Act,  can  I  be  called  on  to 
presume,  after  all  these  decisions,  that  there  was  no 
enrolment,  especially  when  I  find  that  the  Act  itself 
made  that  enrolment  necessary.     What,  my  Lords, 
would  then  become  of  that  large  class  of  cases  where 
issues  have  been  directed  to  try,  not  whether  the  im- 
propriated rector  under  this  Act  was  entitled  to  2^«  9d. 
in  the  pound,  but  whether  a  less  sum  had  been  usually 
paid,  so  as  to  deprive  him  of  the  right  to  call  for  that 
payment  ?    These  issues  would  have  been  needless  if 
this  objection  as  to  the  want  of  enrolment  was  to  be 
considered  as  valid.     The  same  observation  may  be 
made  with  respect  to  those  cases  where  the  question 
has  been,  whether  particular  persons  were  or  not  spe- 
cially exempt  from  the  operations  of  this  Act.     In  one 
case  of  that  sort  the  question  was,  whether  the  Dean 
of  St.  Paul's  was  liable  to  be  called  on  for  payment 
under  this  Act,  or  whether  he  was  "a  great  man,'V80 
as  to  come  within  its  exemptions.   The  Judges  held  he 
was  liable,  which  they  surely  would  not  have  done  had 
they  not  felt  themselves  bound  to  adhere  to  the  Act 
By  its  provisions  no  man  is  exempt  who  is  not  a  noble- 
man, or  a  great  man.     They  decided  that  the  Dean  of 
St.  Paul's  was  not  "  a  great  man  j"  but  v^^ether  he  was 
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or  Dot,  is  not  in  the  smallest  degree  material  if  the  non-  i83o. 
production  of  the  enrolment  could  put  an  end  to  the  MAcroucALL 
claim.  In  the  same  manner*  my  Lords,  where  was  ..  ^- 
the  necessity  for  deciding  the  cases  in  which  the  ques« 
tion  was,  whether  the  tithes  were  to  be  calculated,  in 
leases  granted  upon  payment  of  fines,  upon  the  fine 
paid  to  the  landlord,  and  upon  the  nominal  rent  re- 
served, or  only  on  the  rent  stated  in  the  lease,  where 
the  fine  taken  was  considerable,  and  the  rent  reserved 
was  smaU.  Where,  too,  was  the  necessity  for  agitating 
questions  of  jurisdiction  under  this  Act?  The  statute 
gives  the  right  of  decision  to  the  Lord  Mayor,  and  if 
he  does  not  decide  the  question,  then  to  the  Chancellor; 
and  on  that  provision  questions  have  arisen,  whether 
the  Court  of  Chancery  had  jurisdiction  in  the  matter ; 
and  these  questions  were  decided  in  the  affirmative, 
for  the  Court  said,  there  was  a  matter  of  account ;  and 
the  Chancellor  in  Chancery  was  entitled  to  compel  a 
matter  of  account,  although  no  enrolment  was  pro- 
duced, and  it  forced  the  party  to  account  according  to 
the  terms  of  the  Act  of  Parliament.  Where,  I  ask, 
was  the  necessity  for  agitating  these  questions  if  the 
daim  could  be  at  once  defeated  on  the  single  ground 
of  the  non-production  of  the  enrolment  of  the  original 
decree.  The  variety  of  questions,  my  Lords,  arising 
on  this  Act  is  so  great,  that  if  your  Lordships  hold  the 
objection  now  made  to  be  valid,  you  will  in  effect  be 
taking  it  for  granted  that  all  the  Judges  in  the  land 
have  been  acting  against  the  law  for  the  last  300  years. 
But,  besides  what  I  have  already  observed,  I  would 
ask,  my  Lords,  what  are  we  to  say  to  the  fact,  that  in 
ihe  memory  of  all  living  men  the  citizens  of  London 
have  paid  the  tithes  under  this  Act  ?  Are  the  citizens 
of  London  so  fond  of  paying  tithes,  and  so  liberal  as 
not  to  take  advantage  of  their  nonliability  ?    Do  they 
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1830.  differ  from  all  other  persons  in  that  respect  ?  The  fact 
Macdolgall  ^^  payment  for  two  or  three  centuries  is  enough  to 
^'  justify  your  Lordships  in  presuming  an  enrolment, 
although  it  cannot  now  be  produced.  Many  cases  have 
occurred,  and  in  some  of  them  I  have  been  profes- 
sionally engaged,  in  which  the  rights  of  the  clergy 
under  this  Act  have  been  the  subject  of  discussion,  and 
yet  this  objection  to  the  non-production  of  the  enrol- 
ment has  never  before  been  taken,  Judges  and  Counsel 
being  equally  satisfied,  from  the  long  train  of  decisions, 
and  from  long  existing  usage,  that  the  Courts  must  at 
the  end  of  two  or  three  centuries  act  upon  the  pre- 
sumption that  all  things,  which  the  Act  rendered  neces- 
sary to  be  done,  had  been  rightly  done  at  the  time.  If 
your  Lordships  were  not  tp  act  upon  such  a  presump- 
tion, you  would  shake  the  foundation  of  every^  title  to 
property  in  the  kingdom.  Upon  these  grounds,  my 
Lords,  it  appears  to  me,  that  in  this  case  an  issue 
ought  not  to  have  been  directed.  I  go  farther,  and  I 
say,  that  even  if  it  was  right  to  give  the  parties  an 
issue,  this  is  not  the  issue  that  should  have  been  given. 
It  should  have  been  a  more  comprehensive  issue.  I 
shall  therefore  submit  to  your  Lordships,  that  this 
judgment  should  be  reversed;  and  I  wiUingly  take 
upon  myself  the  task  of  putting  into  proper  form  the 
judgment  to  be  given  by  your  Lordships. 

Lord  fVynford: — My  Lords,  I  shall  only  trouble 
your  Lordships  with  a  very  few  words  in  this  case. 
I  entirely  concur  with  my  noble  and  learned  friend, 
who  has  just  addressed  you,  and  probably  it  will  be 
fit  that  I  should  point  out  to  your  Lordships  why  the 
Judges  were  brought  here,  and  I  am  not  sorry  that 
I  gave  them  the  trouble,  for  although  1  agree  with 
my  noble  and  learned  friend  that  it  is  not  necessary 
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a  question  should  be  put  to  theiUi  this  being  a  matter  i  sso. 
depending  upon  a  point  of  equity,  and  not  a  question  '  ^  ' 
of  law,  I  yet  obtained  from  them  a  material  assistance  _  v. 
in  enabling  me  to  form  an  opinion  upon  this  very 
important  question.  This  case  came  before  me  some 
time  ago  in  the  Court  of  Common  Pleas,  when  I  had 
the  honour  of  being  Chief  Justice  in  that  court.  It 
was  an  action  first  upon  a  composition  for  tithes ;  se- 
condly a  claim  upon  the  general  law.  Upon  that  occa- 
sion the  plaintiffs  obtained  a  verdict  for  the  composi- 
tion*  There  was  then  an  express  issue  raised  whether 
this  deed  was  enrolled.  My  noble  and  learned  friend 
is  aware  that  I  had  no  means  of  knowing  before  I  came 
into  court  how  the  question  would  be  raised;  and 
when  it  was  first  started  it  occurred  to  me  that  as  this 
question  had  been  so  often  settled  in  courts  of  justice, 
though  the  issue  was  expressly  raised,  I  ought  to  direct 
the  jury  to  presume  the  deed  enrolled.  But  I  was  told 
by  one  of  my  learned  brothers  in  that  Court  that  the 
thing  had  never  been  settled  at  all ;  that  my  recollec- 
tion was  quite  imperfect;  upon  which  I  said  I  will 
leave  the  question  of  fact  to  the  jury,  reserving  after- 
wards for  the  consideration  of  the  Court,  whether  they 
ought  not  to  have  acted  upon  the  presumption.  A 
motion  was  afterwards  made  to  enter  a  nonsuit  upon 
the  point  so  reserved;  the  Court  of  Common  Pleas 
granted  a  rule  to  show  cause ;  that  rule  was  afterwards 
generally  discharged ;  and  as  the  case  is  stated  in  a 
very  good  book  upon  the  law  of  tithes,  I  see  it  is  said, 
it  was  discharged  because  the  Court  thought  it  was 
properly  left  for  the  jury ;  that  is  undoubtedly  a  mis- 
take. The  fact  is,  that  the  plaintiff  was  content  to  take 
his  verdict  upon  the  count  for  the  composition,  which 
would  not  raise  the  point,  and  they  suffered  the  rule  to 
be  discharged. 
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1829.  Afterwards  this  bill  was  filed.  I  recollect  that  I  had 

Macdougall  roy  doubts  upon  the  law  in  the  Court  of  Common  Pleas 
p^  '•  as  to  directing  the  jury  to  act  upon  the  presumption ; 

therefore,  I  sought  to  trouble  the  learned  Judges  to 
attend,  that  the  point  might  be  settled.  I  am  now  of 
opinion,  that  if  I  could  by  any  possibility  be  restored 
to  a  court  of  law,  I  should  direct  the  jury  to  presume 
the  enrolment,  because,  although  the  judges  in  a  court 
of  common  law  differ  from  the  judge  in  equity,  he 
being  the  judge  of  the  law  as  well  as  the  fact,  X  think 
the  time  has  now  arrived  in  a  case  of  this  sort,  when 
a  judge  is  justified  in  telling  the  jurj^  they  ought  to 
presume  an  enrolment. 

My  Lords,  there  are  many  cases  that  bear  a  strict 
analogy  to  this.  The  custom  of  merchants  and  the 
custom  of  the  realm  are  stated  in  pleading,  and  they 
used  to  be  proved  by  witnesses,  but  they  have  been 
found  so  often,  that  now  the  Judges  take  judicial  notice 
of  them,  and  tell  juries  what  those  customs  are.  Now 
is  not  this  a  case  of  that  sort;  here  are  twenty-four 
printed  decisions,  all  of  which  my  noble  and  learned 
friend  has  stated  must  have  been  wrong  if  this  deed  is 
not  to  be  considered  enrolled. 

At  a  very  early  period  of  the  reign  of  Charles  the 
Second  the  question  of  enrolment  came  before  the 
Court  upon  an  express  issue,  though  not  by  an  action 
for  the  recovery  of  tithes.  An  action  for  tithes  could 
hardly  be  supported  on  the  statute,  because  the  statute 
has  given  a  specific  remedy,  and  gives  the  go-by  to  the 
ordinary  proceeding ;  but  tlie  question  was  raised  in 
the  case  I  allude  to,  upon  a  false  imprisonment,  and 
that  gave  occasion  for  submitting  to  the  jury  the  ques- 
tion, whether  or  not  this  deed  had  been  enrolled,  and 
the  issue  was  found  in  favour  of  the  enrolment  of  the 
deed.    That  case  was  decided  nearly  200  years  ago, 
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and  from  that  time  down  to  this  I  presume  it  has  been  i  sso. 
taken  for  granted,  for  certainly  in  no  case  that  I  am  '  ^  ' 
aware  of,  except  this,  has  the  question,  as  a  question  ^  v, 
t)f  fact,  ever  occurred  in  any  court  of  common  law. 
Whenever  it  has  occurred,  it  has  seldom  come  before 
a  court  of  law,  for  the  reason  stated,  and  whenever  it 
'has  come  before  a  court  of  equity,  that  court  has  taken 
it  for  granted.  I  think  your  Lordships  would  be  doing 
great  mischief  if  these  presumptions  were  now  to  be 
disturbed.  It  is  like  doing  away  the  effect  of  statutes 
that  have  been  truly  said  by  great  Judges  to  be  statutes 
of  peace.  There  is  an  end  of  all  right,  if  when  a  ques- 
tion of  this  sort  occurs  it  is  to  be  left  to  a  jury  as 
a  question  of  fact.  If  after  twenty-four  decisions,  in 
one  of  which  it  is  expressly  found,  and  in  all  of  which 
it  is  recognized  as  a  fact,  that  this  deed  was  properly 
registered,  it  is  not  at  this  distance  of  time  to  be  taken 
as  a  presumption  of  law  that  it  was  registered,  I  do 
not  know  when  presumptions  can  by  possibility  arise. 
It  was  argued  that  you  cannot  presume  it  in  this  case, 
because  it  must  be  registered  on  a  given  day,  and  you 
have  only  to  search  at  that  time,  and  if  you  do  not  find 
it,  then  it  is  conclusive  that  it  never  was  registered ;  but 
-undoubtedly  that  argument  proceeds  upon  a  mistake. 
The  decree  of  the  noble  and  learned  persons  which  was 
to  give  effect  to  the  statute  was  to  be  made  before  the 
1st  of  March,  but  there  is  no  time  fixed  for  its  being 
•enroHed ;  there  is  no  point  of  time  we  can  fix  upon  and 
«ay,  that  not  having  been  found  there  you  are  to  pre- 
sume it  is  not  enrolled.  That  being  the  case,  you  must 
look  for  this  at  the  Rolls  for  nearly  300  years  before  you 
tran  say  with  safety  it  is  not  enrolled.  What  a  dan- 
gerous ligitation  this  would  lead  to.  I  conceive,  in 
a  case  of  this  sort,  you  must  take  it  for  granted  it  was 
enrolled,  though  at  this  time  of  day  it  was  impossible 
to  prove  the  fact. 
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1890.  My  noble  and  learned  friend  has  said  that  he  never 

Macdouoall  ®*^*^  presuming  an  act  of  parliament  was  presumption 
V-  run  mad.   Talking  about  presuming  acts  of  parliament 

I  may  say  that  I  have  heard  a  noble  Judge  once  lat 
Nisi  Prius,  and  afterwards,  with  more  advice,  in  the 
King's  Bench,  state  that  he  would  presume  200  Acts 
of  Parliament;  and  Lord  Kenyon  stated  that  that 
was  but  a  short  mode  of  expressing  what  he  meanly 
and  only  a  strong  mode  of  putting  a  fact  that  was 
beyond  dispute.  Some  mistake  has  arisen  upon  an 
issue  directed  by  my  learned  friend  near  me,  (the  Lord 
Chief  Baron),  as  if  he  had  directed  an  issue  of  this 
sort.  My  learned  friend  directed  no  such  issue.  My 
learned  friend  seems  to  me  to  have  assumed  ther^ 
altc^ether  that  the  deed  was  properly  enrolled,  for  the 
issue  directed  by  my  learned  friend  was  not  whether 
there  had  been  such  a  decree  as  this  enrolled,  hut 
whether  the  parties  were  excused  by  a  particular  custom 
in  that  parish  from  payii^^  according  to  the  original 
decree.  Now  I  take  it,  the  issue  directed  by  the 
Chi^f  Baron  would  be  quite  idle  if  the  decree  had 
never  been  enrolled. 

I  ought,  perhaps^  after  the  excellent  judgment  and 
opinion  pronounced  by  my  noble  and  learned  friend, 
to  apologize  for  saying  a  single  word ;  but  as  this  is 
a  question  of  very  general  importance  in  the  city  of 
London,  and  has  much  agitated  the  City,  I  thought 
I  was  bound  to  take  upon  myself  my  share  of  stating 
as  shortly  as  I  could,  without  doubt  and  hesitation, 
what  was  my  opinion;  and  I  shall  only  add,  that  for  the 
reasous  my  noble  and  learned  friend  has  given  better 
than  I  could  do,  I  entirely  concur  in  the  judgment  he 
proposes  your  Lordships  should  pronounce. 

Judgment  of  the  court  below  reversed. 
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APPEAL, 

FROM   THE    COURT   OF   SESSION.  22  February 

IWl. 

Douglas  axd  others,  (Assignees  ofl  Bankruptcy. 

John  Stein,    Thomas  Smith,   'Robert  fjppellants.       Parmerhhip! 
Stein,  James  Stein  and  Robert  Smith)J  ''Sn^!'' 

Robert  Stein  &  Co.  Distillers  at  Canon-  f^^^P^ 
mills  and  Kilhagie)  -         -         - 


Brown  and  Gibson  Craig,  (Trustees 
for  the  Creditors  of  John  Stein  and 


A  tru8t«deed  for  the  benefit  of  Scotch  creditors,  made  by  one 
of  three  partners  in  two  Scotch  firms,  all  of  wIkn»  are .  also 
partners  in  English  firms,  is  not  such  an  act  in  the  ordi-* 
nary  course  of  the  partnership  business  as  to  be  vaUd 
against  the  other  two  partnei*s,  or  their  representatives ;  and 
the  assignees  under  a  general  commission  of  bankrupt 
against  all  cannot  homologate  it.  The  rules  of  English 
law  are  matters  of  evidence  in  Scotch  courts;  but  the 
House  of  Lords,  sitting  as  a  court  of  appeal  frcHA  the  deci- 
sion of  a  Scotch  court)  is  equally  an  English  as  a  Scotch 
court,  and  will  act  on  its  own  knowledge  of  English  law, 
and  not  be  boutid  by  the  report  of  that  law  made  by 
English  lawyers  to  the  Scotch  courts. 

The  facts  of  this  case,  so  far  as  they  relate  to  the 
judgment  in  the  House  of  Lords,  were  these : — John, 
Robert,  and  James  Stein  carried  on,  in  partnership,  for 
many  years  prior  to  1812,  the  business  of  distillers  at 
Canonmills  near  Edinburgh,  under  the  firm  of  John 
Stein,  and  at  Kilbagie  under  the  firm  of  Robert  Stein  & 
Co. ;  they  were  also  partners  in  the  banking  concerns 
of  Scott,  Smith,  Stein  &  Co.  of  Edinburgh,  and  of 
Stein,  Smith  &  Co.  of  London.  On  the  22d  July  1812, 
the  London    banking-house   stopped   payment,   and 
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1831. 

Douglas 
and  others 

V. 

Brown 
and  others. 


notice  of  that  event  having  been  despatched  to  Scot- 
land, the  Edinburgh  banking-house  stopped  payment 
also.  Four  separate  commissions  were  immediately 
taken  out  against  Robert  Stein,  Thomas  Smith,  James 
Stein,  and  Robert  Smith.  A  meeting  of  the  distillery 
creditors  veas  held  at  Edinburgh  on  the  3d  of  August 
181S ;  and  on  the  6th  of  August  John  Stein,  the  prin- 
cipal partner  in  the  distillery  concerns,  and  the  only 
partner  on  the  spot,  executed  a  deed  of  trust,  by  which> 
in  the  name  of  the  companies,  he  conveyed  the  whole 
heritable  and  moveable  estates  of  the  companies  to 
Messrs.  Brown  and  Gibson,  (afterwards  Gibson  Craig), 
for  the  benefit  of  the  Scotch  creditors.  On  the  day 
after  executing  this  deed  John  Stein  set  ofi*  for  London. 
On  the  11th  of  August  a  joint  commission  was  sued  out 
against  him  and  the  other  four  partners  in  the  banking 
concerns.  The  four  separate  commissions  were  super- 
seded at  the  same  time.  The  trustees  had  undertaken 
and  performed  the  trusts  under  the  deed  of  the  6th  of 
August,  and  communications  between  them  and  Messrs. 
Cuthbert,  Smith  and  Duval,  the  then  London  assignees, 
had  taken  place.  Among  these  was  a  letter,  dated 
1st  September  181S,  written  by  the  London  assignees, 
in  which  they  desifed  Mr.  Gibson,  on  their  behalf,  to 
take  possession  of  what  belonged  to  the  bankrupts,  and 
gave  him  certain  directions  about  sending  part  of  the 
effects  (the  produce  of  the  distillery)  to  the  English 
market  They  also  desired  certain  things  to  be  done ; 
and  added,  *'  We  request  of  you  therefore,  as  attorney 
**  for  us,  to  regulate  accordingly."  The  present  Appel- 
lants were  subsequently  appointed  assignees  under  the 
joint  commission. 

The  questions  raised  were,  first,  whether  the  trust- 
deed  of  the  6th  August  was  valid  -,  secondly,  whether 
the  London  assignees  had  homologated  or  confirmed  it, 
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and  thereby  authorized  the  defenders  to  act  under  it  as 
trustees  for  the  Scotch  creditors ;  or,  thirdly,  whether 
the  deed  was  not  utterly  invalid  as  a  fraudulent  pre- 
ference of  particular  creditors,  and  whether  the  de- 
fenders were  not  bound  to  account  to  the  Appellants 
for  all  monies  received  by  the  Defenders  as  agents  and 
attomies  for  the  assignees. 

The  case  having  come  before  the  Scotch  courts,  on  an 
action  to  reduce  the  deed  of  trust,  a  letter  of  26th  Sep- 
tember 1812,  from  the  London  assignees  to  the  De- 
fenders was  relied  on  by  the  latter,  to  show  that  the 
assignees  had  recognized  them  in  the  capacity  of  trus- 
tees, and  had  therefore  homologated  the  trust-deed, 
so  as  to  make  it  binding  as  against  themselves  and 
the  English  creditors.  That  letter  was  as  follows: 
**  Gentlemen,  being  satisfied  that  the  distillery  con- 
^^  cems  at  Canonmills  and  Kilbagie  were  carried  on 
''by  Messrs.  John,  Robert  and  James  Stein,  distinct 
*'  from  the  concern  in  Fenchurch-street  under  the  firm 
''  of  Stein,  Smith  &  Co.,  and  that  the  creditors  of  the 
*'  distillery  companies  have  a  preference  on  the  eflfects 
"  belonging  thereto  we  hereby  authorize  you  to  pay 
''  the  distillery  creditors  the  amount  of  their  debts, 
"  taking  care,  in  the  first  instance,  to  ascertain  the 
"  exact  amount  of  such  debts.'' — It  was  signed  by 
Messrs.  Cuthbert,  Smith  and  DuvaL 

Lord  Corehouse,  the  Ordinary  in  the  cause,  pro- 
nounced the  following  interlocutor : — **  l6th  May 
"1828.  The  Lord  Ordinary  having  considered  the 
''  revised  cases,  and  whole  process,  appoints  the  parties 
"  to  prepare  and  lodge  a  case  for  the  opinion  of  Eng- 
''  lish  counsel  upon  the  question,  whether,  on  the  sup- 
''  position  that  the  letter  from  Messrs.  Cuthbert,  Smith 
''  and  Duval  to  the  Defenders,  dated  26th  September, 
''  is  h^  to  import  an  authority  to  the  Defenders  to 
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•'  Settle  with  the  distillery  creditors  in  the  capacity  of 
trustees,  and  of  consequence  to  be  a  homologation 
of  the  trust-deed  to  that  effect,  such  authority  is  by 
the  law  of  England  binding  on  the  creditors  of  Scott, 
<^  Smithy  Stein  &  Co. ;  and  on  the  present  assignees 
''  the  pursuers  of  this  action,  reference  being  had  to  all 
^^  the  circumstances  of  the  case,  and  in  particular  to 
'^  the  meeting  of  creditors  held  upon  the  9th  of  that 
"  molith."  The  only  creditors  who  who  appeared  to 
have  met  on  that  occasion,  or  who  had  signed  the 
minuted  of  that  meeting,  were  James  Cuthbert  and  his 
partner ;  and  by  that  minute  they  resolved  to  authorize 
and  empower  the  assignees  ^'  to  commence,  prosecute 
or  defend  any  suit  or  suits  at  law  or  in  equity,  or 
any  other  proceedings  in  England  or  Scotland,  for 
the  recovery  or  defence  of  any  part  of  the  said  bank- 
rupts estate  and  effects,  or  either  of  them^  or  to  com-> 
pound,  submit  to  arbitration,  or  otherwise  agree  to 
any  matter,  cause  or  thing  relating  thereto." 
Under  this  direction  of  the  Lord  Ordinary  the  fol- 
lowing opinion  was  given : 

"  On  the  supposition  that  the  letter  from  Messrs. 
*^  Cuthbert,  Smith  and  Duval,  to  the  Defenders,  dated 
the  ^th  September  1812«  is  held  to  import  an  au- 
thority to  the  Defenders  to  settle  with  the  distillery 
creditors  in  the  capacity  of  trustees,  and  of  conse- 
quence to  be  a  homologation  of  the  trust-deed  to 
titiat  effect,  I  am  of  opinion  that  such  authori^  is 
by  the  law  of  England  binding  on  the  creditors  of 
Scott,  Smith,  Stein  &  Co.,  and  on  the  present  assig- 
nees, the  pursuers  in  the  action,  reference  being  bad 
*'  to  all  the  circumstances  of  the  case,  and  in  particular 
**  to  the  minutes  of  the  meeting  of  creditors  held  upon 
**  the  9th  of  that  month. 

"  With  regard  to  the  obligation  of  this  transaction 
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upon  the  assignees  in  such  dieir  character  as.  assign 
nees,  and  individually  as  creditors,  there  could  not 
be  a  question  either  in  law  or  in  equity. 
"  With  regard  to  the  creditors  generally,  the  ques- 
tion involves  in  a  conclusion  rather  of  £ELCt  than  of 
law. 

^  Assignees  under  a  commission  of  bankrupt  have 
&e  complete  legal  authority  and  title  charged  with 
a  trust  or  duty  to  use  them  beneficially  for  die  pur* 
poses  of  the  commission.  They  are  prima  Jacie  fully 
competent  to  bind  the  creditors  at  their  (the  assig- 
neess)  own  discretion,  and  without  any  previous  or 
express  sanction  either  of  commissioners  or  of  cre- 
ditors, except  in  those  particular  instances  in  which 
l^uch  sanction  is  required  by  the  statute  6th  Geo.  IV, 
c.  16,^8.  88,  viz.  compounding  with  a  debtor,  giving 
time,  ts^ing  security,  submitting  to  arhitration,  and 
commencing  suits  in  equity,  or  any  other  act  re- 
luting  to  the  property  vested  in  or  claimed  by  them. 
What  absolute  owners  or  claimants  may  do,  they  may 
do  effectually  and  concluiiively,  provided  it  be  for  the 
benefit,  or  rather  not  to  the  detriihent  of  Ihe  ere* 
ditbirs;  themselves  at  all  events  they  bind ;  and  if  no 
cl^ditor  or  creditors  come  forward  to  complain,  the 
tct  done  is  good  to  all  intents  and  purposes  both  in 
law  and  in^  equity.  If  the  question  were  agitated  in 
this  country  it  would  stand  thus :  — Creditors,  one  or 
i&ore  of  them,  would  complain  either  in  a  court  of 
equity,  or  to  the  equitable  jurisdiction  of  die  Chan- 
ccAlor  in  bankruptcy,  that  the  assignees  had  abused 
thefir  legal  dominion  to  the  prejudice  of  the  interests 
df  such  creditor  or  creditors.  The  prima  facia  legal 
validity  of  the  transaction  would  be  recognized ;  the 
question  would  be,  is  it  detrimental  or  not  to  those 
on  whose  behalf  the  assignees  have  thus  been  act- 
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ing  ?  Upon  this  question,  as  upon  a  matter  of  facf^ 
"  the  Court  would  direct  a  reference,  either  to  the  com- 
missioners, or  to  a  Master  in  Chancery ;  and  upon 
their  return,  yea  or  nay,  to  such  inquiry,  would  make 
its  final  adjudication.  If  this  question  were  referred 
^*  to  me,  or  if  in  this  case  I  am  to  be  taken  as  exer- 
cising a  similar  function,  I  should,  under  all  the  cir- 
cumstances of  the  case,  without  hesitation,  affirm 
that  the  assignees  and  creditors  were  bound,  holding 
first  the  assignees  to  be  legally  competent  to  homo- 
logate the  trust-deed ;  and,  secondly,  that  there  was 
not  in  the  mode  of  exercising,  or  in  the  circumstances 
attending  such  exercise,  any  incident  upon  which 
*^  the  creditors  were  entided  to  disaffirm  it" 

On  this  opinion  being  returned  to  Scotland,  the 
Lord  Ordinary  (Corehouse)  pronounced  an  mter- 
locutor,  by  which  it  was  declared,  "  that  by  the  law 
*^  of  England  the  pursuers,  as  assignees  of  Stein,  Smith 
**  &  Co.,  acting  for  themselves  and  for  the  creditors  of 
the  company,  had  power  to  homologate  the  trust- 
deed  executed  by  John  Stein  in  £eivour  of  the  De- 
**  fenders  for  behoof  of  the  creditors  of  the  distillery 
companies ;  that  the  pursuers  did  homologate  that 
trust-deed,  to  the  eflfect  of  authorizing  the  Defenders 
to  realize  and  distribute  the  funds  of  the  distillery 
companies,  and  for  that  purpose  to  ascertain  the 
claims  against  the  companies,  and  to  settle  with  the 
**  creditors ;  that  the  Defenders  are  bound  to  account 
to  the  Pursuers  for  their  actings  and  intromissions 
only  in  the  character  and  with  the  privilege  of  trus- 
'^  tees  under  die  said  trust-deed,  and  therefore  assoil- 
**  zies  the  Defenders  from  the  reductive  conclusions  of 
^'  the  libel."  This  interlocutor  had  been  adhered  ta 
by  the  first  division  of  the  Court  of  Session  after  ap- 
peal and  argument  thereon.    The  case  now  came  on 
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to  be  heard  at  the  bar  of  the  House  of  Lords  on  an       issi. 
appeal  against  this  interlocutor,  and  the  same  points     douolas 
which  had  been  discussed  in  the  Court  below  were    andothera 

mm 

argued  before  their  Lordships.  Browv 

aud  otben. 

The  Lord  Chancellor : — In  this  case  I  am  released  Feb.  S8,  lesi, 
from  considerable  diflficulty,  for  I  can  altogether  put 
out  of  view  the  complicated  accounts  between  the  par- 
ties. I  come  at  once,  therefore,  to  that  which  has 
been  the  foundation  of  the  judgment  in  the  Court 
below.  The  Lord  President  admitted,  that  if  the 
English  counsel  had  stated  the  English  law  to  be  dif- 
ferent, a  different  complexion  might  have  been  given  to 
the  business.  The  Lord  Corehouse  rested  his  inter- 
locntor  on  the  same  ground ;  namely,  on  the  opinion 
of  the  English  counsel,  as  to  what  was  the  English  law. 
Now  the  question  here  seems  to  me  to  be,  whether  we 
are  to  be  bound  by  the  opinion  as  to  the  English  law  ? 
This  Court,  which  is  both  an  English  and  a  Scotch 
Court,  has  the  power  to  import  into  the  case  its  know- 
ledge of  English  law,  and  as  a  Court  of  Appeal  to  act 
upon  that  knowledge.  We  must  not  indeed  govern 
cases  of  Scotch  law  by  the  decisions  and  rules  of  the 
English  law,  and  he  who  should  attempt  to  do  so 
would  act  unwisely,  improperly  and  illegally ;  but  in 
the  present  instance  we  may  act  upon  the  English  law, 
for  the  English  law  is  here  in  question.  In  the  Scotch 
Courts  English  law  is  a  matter  of  evidence,  and  the 
evidence  of  what  it  is  must  be  sent  there  from  England. 
The  opinions  of  English  lawyers  upon  English  law 
become  therefore  in  Scotch  Courts  matters  of  fact, 
and  are  so  received ;  but  how  stands  the  case  here  in 
the  Court  of  Appeal,  where  the  Judges  are  at  once 
Judges  of  English  and  of  Scotch  law  ?  Is  it  not  some- 
what of  a  subtlety  to  say,  that  though  I  am  an  English 
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IBS  I.  lawyer,  I  sit  here  on  Scotch  appeals  as  a  Scotch  law^ 
Douglas  Y^^  oJ^ly?  ^tnd  that  1  have  therefore  only  a  right  to  look 
And  others  ^Q  the  report  of  the  English  law,  made  by  an  English 
Brown  lawyer,  as  a  matter  of  fact,  in  the  same  manner  as  if  I 
pod  others.  ^^^^  ^  Scotch  Judge  sitting  in  a  Scotch  Court,  and 
bound  so  to  receive  it  I  think  that  I  am  by  no  means 
called  on  to  do  so;  and  I  take  the  analogy,  which  seemi 
to  me  to  be  very  strong,  of  a  case  under  the  civil  law, 
which  in  the  common-law  courts  of  this  country  is 
considered  as  foreign  law,  and  the  rules  of  which  are 
therefore  made  matter  of  evidence.  When  such  a  case 
arises  in  our  common-law  courts  the  Judges  send  to 
the  Bishop  for  his  certificate  of  the  civil  law.  By  that 
certificate,  as  Judges  of  the  courts  of  common  law,  they 
are  bound  ;  but  suppose  the  certificate  to  state  the  civil 
law  wrongly,  and  that  the  same  question  should  after- 
wards come  before  the  Court  of  Appeal ;  that  Court 
we  know  consists  of  common-law  Judges,  and  of 
Judges  of  the  Ecclesiastical  Courts.  Now  I  will  sup- 
pose the  certificate  to  have  been  manifestly  wrong, 
would  not  Sir  J.  Nicboll,  sitting  in  the  Court  of  Dele- 
gates, correct  the  error,  and  set  his  brethren  of  the 
common-law  right  on  the  subject  ?  Certainly  he  would. 
In  the  same  manner  the  Judges  of  the  Court  of  King's 
Bench  would  act  if  they  were  placed  as  a  Court  of 
Appeal  under  similar  circumstances.  What  then,  I 
ask,  is  the  law  of  England  with  reference  to  this  case  ? 
It  is  perfectly  true  that  one  partner  can  bind  the  other 
in  all  ordinary  transactions,  but  that  is  not  the  case 
here.  The  creation  of  trusts  by  the  trust-deed  is  not 
one  of  the  ordinary  transactions  of  a  partnership.  The 
original  validity  of  the  trust-deed  therefore  cannot  be 
maintained ;  that  must  be  admitted ;  and  admitting 
that,  then  the  question  comes  whether  it  has  been  since 
homologated.     That  proposition  in  fact  amounts  to 
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this,  if  it  was  not  legal  in  its  origin,  could  the  as- 
signees, who  could  not  make  it  legal  at  first,  do  so 
afterwards  ?  Ex  parte  Whitchurch,  1  Atkyns,  is  an  au- 
thority on  that  point,  and  in  that  case  the  assignees 
were  held  not  to  have  power  to  homologate  an  autho- 
rity originally  invalid.  I  therefore  propose  to  your 
Lordships  that  this  case  should  be  sent  back  to  the 
Court  below,  with  instructions,  that  according  to  the 
English  law  the  assignees  had  not  power  to  homolo- 
gate the  trust-deed ;  and  let  the  Court  then  proceed 
further  as  they  shall  be  advised. 
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The  interlocutor  was  accordingly  ordered  to  be 
remitted  to  the  Court  below,  with  the  instruction 
proposed  by  the  Lord  Chancellor. 
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8th  March 
1831. 

Lessor  and 

JLi68SeO* 

A  Reversion 
in  the  Lessor 
necessary  to 
found  the 
remedjr  by 
Distress. 


ERROR. 


FROM   THE    IRISH   EXCHEQUER   CHAMBER. 


Pluck       -        -        . 

DiGGES  AND  ANOTHER 


-  Plaintiff^  in  error. 

-  Defendants  in  error. 


A.t  entitled  to  a  lease  for  lives  renewable  for  ever,  assigns  the 
whole  of  his  estate  and  interest  in  the  lands  to  £.,  reserv- 
ing a  rent,  and  a  power  of  distress  and  re-entry,  but  no 
reversion.  The  rent  being  in  arrear.  A,  distrains,  and  J3. 
replevies;  A.  avows  under  the  Irish  statute  25  Geo.  2, 
c.  13,  corresponding  to  the  English  statute,  11  Geo.  2, 
c.  ig,  giving  landlords  the  remedy  by  distress,  and  judg- 
ment in  the  Irish  Common  Pleas  and  Exchequer  Chamber 
for  A,  But,  on  error  by  jB.  in  Dom.  Proc.  the  judgment 
reversed,  for  the  statutes  apply  only  to  those  leases  where 
there  is  a  reversion,  or  an  interest  vested  in' the  lessor  at 
the  expiration  of  the  lease ;  and  here  there  is  no  rever- 
sion. 

Richard  chapel  whaley,  being,  in  1756, 

seised  in  fee  of  the  lands  of  Balinadoyle,  in  the 
county  of  Wicklow,  demised  the  same  at  a  yearly  rent 
of  8  /.  by  indentures  of  lease  and  release,  to  Edmund 
Burroughs,  his  heirs  and  assigns,  to  hold  the  same  for 
three  lives,  with  covenant  for  perpetual  renewal.  In 
1820,  the  interest  of  Burroughs  was  vested  in  William 
Hughes  and  Maria  his  wife,  and  in  her  sisters  Isabella, 
Ann,  and  Harriet  Hamilton,  who  then  renewed  the 
lives  with  Ann  Richardson,  in  whom  the  interest  of 
Whaley  was  vested. 

Hughes  and  his  wife,  and  her  three  sisters,  by  in- 
dentures of  lease  and  release,  dated  the  18th  and  IQth 
of  February  1821,  assigned  the  whole  of  their  estate 
and  interest  in  the  lands  to  Thomas  Pluck,  at  the  yearly 
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m 

rent  of  6l/.  8^.  6rf.  The  last-mentioned  indenture  issi. 
purported  in  form  to  be  a  demise,  and  contained  a  co-  Pluck 
venant  authorizing  the  releasors,  their  heirs  and  assigns,  ''• 

to  enter  and  distrain  on  the  lands  in  case  of  nonpay*    f^nd  auuthcr. 
ment  of  the  rent  within  twenty-one  days  after  the  same 
should  become  due,  and  also  for  re-entry  in  case  of 
further  nonpayment,  with  covenant  for  perpetual  re- 
newal.    Hughes  and  his  wife,  on  the  4th  September 
1822,  assigned  their   interest   or  share   to  the  three 
sisters,  Isabella,  Ann,  and  Harriet  Hamilton.   In  April 
1824,  the  Defendant  in  error,  Montgomery  Digges 
intermarried  with  Isabella  Hamilton,  at  which  time 
the  interest  of  Thomas  Pluck  was  vested  in  the  Plain- 
tiff in  error,  Patrick  Pluck,  who  was  then  in  possession 
of  the  lands. 

On  the  25th  November  1824,  Digges  and  his  bailiff. 
White,  the  other  Defendant  in  error,  entered  on  the  lands, 
and  distrained  the  cattle  of  the  Plaintiff  in  error,  then 
pasturing  on  the  lands,  as  a  distress  for  rent  alleged  to 
be  due.  The  Plaintiff  in  error  replevied,  and  in  Hilary 
Term  1825  filed  his  declaration  in  the  Court  of  Common 
Pleas  against  the  Defendants  in  error  for  the  distress. 

To  this  declaration  avowries  and  cognizances  to  the 
following  effect  were  put  in  by  the  said  Defendants 
as  landlords  of  the  said  premises,  under  the  statute  of 
the  25  Geo.  2,  c.  13,  (corresponding  English  statute, 
11  Geo.  2,  c.  19.) 

First,  the  Defendant  Montgomery  Digges,  in  right 
of  his  wife  Isabella  avowed,  and  as  bailiff  of  Ann  and 
Harriet  Hamilton,  and  the  said  Defendant  Thomas 
White,  as  bailiff  of  said  Montgomery  Digges  and 
Isabella  his  wife,  Ann  and  Harriet  Hamilton,  acknow- 
ledged the  taking  as  just,  because  they  allege  that 
Plaintiff,  at  the  time  of  said  taking,  held  and  enjoyed 
said  lands  for  one  year  and  a  half  before  elapsed,  and 
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1831.       ending  on  the  29th  September  1824,  a&  tenant  thereof 

^T"'^    '      to  the  said  Montgomery  Digges  and  Isabella  Digge89 

V.         otherwise  Hamilton,  his  wife,  and  Ann  and  Hzmet 

aod  raoSer.    Hamilton,  by  virtue  of  a  demise  thereof  to  him  the  said 

Patrick  Pluck  theretofore  made,  at  and  under  a  certain 

yearly  rent  therein  mentioned ;  and  because  the  sum  of 

92/.  2*.  9^.  of  the  said  rent,  for  the  space  of  one 

year  and  a  half  as  aforesaid,  on  the  29th  day  of  Sep-^ 

tember  1824,  was  then  in  arrear  from  the  said  Plaintiff 

to  the  said  Montgomery  Digges  and  Isabella  Dtggesr 

Ann,  and  Harriet  Hamilton,  the  said  Defendants,  res* 

pectively»  in  right  of  said  Isabella,  Ann,  and  Harriet 

Hamilton,  avowed  and  acknowledged  the  taking  of  the 

said  cattle  as  for  and  in  the  name  of  distress  for  said 

rent  so  due  and  in  arrear. 

The  second  avowry  and  cognizance  only  varied  from 
the  firsts  by  stating  the  tenancy  to  be  by  Thomas  Pluck 
instead  of  Patrick  PlucL 

The  third  avowry  and  cognizance  varied  from  the 
first  and  second  by  claiming  but  one  year's  rent  io 
arrear  of  said  premises,  up  to  and  for  the  25th  March 
1824,  and  as  being  due  to  the  said  Ann  Hamilton^ 
Harriet  Hamilton,  and  Isabella  Digges,  otherwise 
Hamilton,  before  her  marriage  with  said  Montgomery- 
Digges,  under  a  demise  from  them  to  said  Patrick 
Pluck,  and  claimed  in  their  right  accordingly* 

The  fourth  avowry  and  cognizance  varied  from  tbei 
third  only  by  stating  the  same  tenancy  to  be  by  Thomas 
Pluck  instead  of  Patrick  Pluck. 

The  fifth  avowry  and  cognizance  varied  from  the 
former,  by  claiming  one  half  year's  rent  of  said  pre- 
mises only,  ending  the  29th  September  1824,  under 
the  same  demise  and  tenancy  as  in  said  first  avowry* 
and  cognizance,  and  the  tenancy  is  laid  in  said  Patrick 
Pluck. 
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The  sixth  avowry  and  cognizance  is  similar  to  the        ^ssr.^ 
fifth,  except  that  it  lays  the  demise  in  Thomas  Pluck.         pli/ck 
To  these  several  avowries  and  cog^nizances  the  Plain-      _  *•• 

/»  111  \  •!  DiCOES 

m  pleaded  in   bar,    first  and  second,  that  the  said    andanoiiier. 
Defendants  were  not  bailiffs,  as  they  alleged. 

Thirdly,  riens  in  arrear,  as  to  the  said  rents  so 
claimed  to  be  due  to  the  said  Montgomery  Digges  and 
Isabella  his  wife,  and  Ann  and  Harriet  Hamilton. 

Fourthly,  that  Plaintiflf  did  not  hold  the  premises 
under  any  of  the  alleged  demises. 

Fifthly,  that  Thomas  Pluck  did  not  hold  the  said 
premises  under  any  of  the  said  alleged  demises. 

Issues  having  been  joined  on  these  pleas,  the  cause 
was  tried  at  the  summer  assizes  for  the  county  of  Wick- 
low,  when  the  above-mentioned  indentures  were  pro- 
duced and  given  in  evidence.  The  Plaintift^'s  counsel 
insisted  that  upon  that  evidence  the  Judge  ought  to 
direct  the  jury  to  find  for  the  Plaintiff.  The  learned 
Judge  on  the  contrary  gave  it  as  his  opinion  that  the 
evidence  was  not  sufficient  to  entitle  the  Plaintiff  to 
a  verdict,  or  to  bar  the  Defendants  from  maintaining 
their  avowries  and  cognizances,  and  directed  the  jury 
accordingly ;  and  a  verdict  was  found  for  the  Defend- 
ants, and  the  rent  in  arrear  as  reserved  by  the  inden- 
tures of  the  18th  and  19th  February  1821  was  assessed 
at  87 1*  To  this  opinion  and  direction  a  bill  of  ex- 
exceptions  was  tendered  and  sealed,  and  came  on  for 
argument  in  the  Court  of  Common  Pleas  in  Easter 
Term  1826,  when  the  exceptions  were  overruled  by 
a  majority  of  the  Judges ;  and  on  error  brought  in  the 
fkchequer  Chamber  the  judgment  was  affirmed  by 
a  majority  of  that  court,  and  thereupon  the  Plaintiff 
brought  his  writ  of  error  in  the  House  of  Lordsj  and 
it  was  submitted  on  his  behalf  that  the  judgment  ought 
to  be  reversed  for  the  following  reasons : 
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1831.  First,  Because  the  indenture  of  the  IQth  of  February 

PiucK       1821,  although  in  terms  it  purports  to  be  a  lease  of 
^  »•  the  lands  therein  mentioned,  yet,  as  it  transferred  the 

DlOO£8  -      -  /.I 

and  another.  whoIe  estate  and  term  of  the  grantors  in  the  premises, 
operated  in  law  as  an  assignment  of  their  estate 
therein,  and  not  as  an  under-lease  to  the  grantee ;  and 
consequently,  at  the  time  of  making  the  distress  in 
question,  and  while  the  said  rent  was  accruing,  the 
said  lands  were  not  held  by  the  plaintiff  or  Thomas 
Pluck,  as  tenant  under  any  of  the  several  demises  in 
the  pleadings  alleged : 

Secondly,  Because,  since  the  statute  of  Quia  Emp'- 
tores  a  reversion  in  the  lessor  immediately  expectant 
on  the  demised  term  is  necessary,  to  constitute  the 
relation  of  landlord  and  tenant  between  the  parties : 

Thirdly,  Because  though  an  interest  had  been  shown 
to  have  passed  under  the  said  deed,  no  estoppel  or  con- 
clusion was  thereby  created  to  preclude  the  Plaintiff 
from  denying  that  he  held  as  tenant  under  it,  nor  from 
showing  by  extrinsic  evidence,  that  the  term  thereby 
conveyed,  comprehended  andj  passed  the  whole  estate, 
term,f and  interest  which  the  grantors  then  had  in  the 
lands : 

Fourthly,  Because  the  rent  avowed  for  under  the  sta- 
tute in  this  case,  and  payable  under  the  said  deed,  was 
a  rent-charge  and  not  a  rent-service,  to  which  latter 
species  of  rent  alone  the  Irish  statute  of  25  Geo.  2, 
c.  13,  relieving  landlords  or  lessors  from  the  necessity 
of  setting  out  their  title,  applies,  and  is  confined : 

Fifthly,  Because  the  Defendants,  and  those  in  whose 
right  they  claimed  the  said  rent,  not  having  any  rever- 
sionary estate  in  the  premises  at  the  time  of  making 
the  distress  in  question,  were  not  entitled  to  avow 
generally,  but  were  bound  to  have  shown  and  specially 
pleaded  their  title  thereto : 
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Sixthly,  Because  a  party  cannot  stand  at  the  same        issi. 
time  in  the  situation  of  assignee  of  a  lessee's  estate       ^  '    ' 

°  -  Pluck 

and  interest,  and  liable,  as  such,  to  the  head  landlord,  v. 

under  the  covenants  and  contract  under  such  head-   andanoSer. 
lease ;    and  also, .  as   under-lessee  to   his   immediate 
grantor,  and  liable  under   his  contract  with  him  as 
such  : 

Seventhly,  Because,  even  supposing  that  the  PlaintiflF 
is  to  be  considered  as  estopped  from  denying  that 
Thomas  Pluck  and  his  assigns  held  the  lands  as  tenants 
under  the  alleged  demise  of  the  19th  February  1821> 
yet  he  is  at  liberty  to  insist  and  show  that  he  did 
not  hold  same  at  the  time  of  making  the  distress  in 
question,  as  tenant  under  any  of  the  demises  in  the 
pleadings  alleged,  inasmuch  as  that  indenture  pur- 
ports to  be  a  demise  by  William  Hughes  and  Maria  his 
wife,  Isabella,  Harriet,  and  Ann  Hamilton,  to  Thomas 
Pluck  and  his  assigns :  whereas  the  tenancy  alleged 
in  the  pleadings  was  under  a  different  contract  and 
tenure,  although  the  deed  of  the  4th  September  1822, 
was  inoperative  to  pass  any  estate  or  interest  in  the  re- 
version of  the  said  lands  from  the  said  William  Hughes 
and  Maria  his  wife,  they  not  having  any  estate  or  in- 
terest in  such  reversion  to  transfer  by  the  said  deed. 

When  the  cause  came  on  for  hearing  in  the  House  of 
Lords,  no  case  was  made,  nor  did  any  counsel  appear 
for  the  Defendants  in  error ;  and  Sir  E.  Sugden,  counsel 
for  the  plaintiff,  stated  that  notice  had  been  given  on  the 
part  of  the  Defendant  in  error,  that  no  attempt  would 
be  made  to  support  the  judgment.  He  then  briefly 
stated,  the  case,  and  referred  to  the  statutes  by  which  it 
was  governed,  and  cited  the  case  of  fVoolpitt  v.  Clark^ 
1  Bos.  &  Pul.  N.  R.  as  the  leading  authority  on  the 
subject 
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1831.  Lard  Tew/errfcn:— As  the  Defendant  in  cftop   has 

Pluck      giv^n  notice  that  he  does  not  mean  to  defend  the  case, 
V.  it  is  unnecessary  for  us  to  hear  the  case  for  the  Plaintiff 

and  another,   in  crror,  any  further  than  to  satisfy  us  that  there  is  good 
sMarch  1831.  ground  for  reversing  the  judgment.     Speaking  with 
Judgment,     the  greatest  deference  for  the  Judges  below,    I  am 
clearly  of  opinion  that  this  judgment  ought  to  be  re- 
versed. 

The  case  is  of  this  description :  the  Defendants  in 
error  entitled  to  an  estate  for  a  term  for  lives,  with 
covenant  for  perpetual  renewal  by  deed  of  1821,  as- 
signed their  whole  interest  in  the  lands  to  a  person 
represented  by  the  PlaintiflF  in  error,  reserving  a  rent, 
and  a  power  of  distraining  for  the  rent.  The  rent 
being  in  arrear,  those  who  were  entitled  to  it  took 
a  distress,  which  the  Plaintiff  in  error  replevied,  tod 
filed  his  declaration  against  the  Defendants  in  errors 
Avowries  and  cognizances  were  put  in  by  the  Defend-^ 
ants  under  the  Irish  statute  9J5  Geo.  3,  c  13,  aSc 
landlords  of  the  premises,  and  all  of  these  proceeded 
on  the  ground  that  the  Plaintiff  in  error  held  as  tenant. 

By  the  common  law  both  in  England  and  Ireland^ 
a  person  entering  upon  land  and  taking  a  distress  waa^ 
bound  to  show  and  set  out  his  title  to  the  land.  The 
English  statute  11  Geo.  2,  c.  19,  and  the  correspond- 
ing Irish  statute  25  Geo.  2,  c.  13,  relieved  landlords 
from  this  necessity,  and  enabled  them  to  get  payment 
of  their  rents  by  a  shorter  process.  The  Irish  Act  \» 
the  same  as  the  English  Act,  but  with  this  addition, 
that  whereas  by  the  English  Act  you  cannot  avow 
unless  there  is  an  actual  dembe,  under  the  Irish  Act 
die  distress  may  be  taken  in  this  short  mode,  not  only 
on  a  perfect  demise,  but  also  upon  an  imperfect  one, 
such  as  a  contract  for  a  demise.  But  by  neither  of  the 
acts  is  it  permitted  to  avow  for  a  rent-charge  upon  the 
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land  payable  to  one  who  has  no  reversion.     Now  this       issi. 
cannot  be  considered  as  rent-service,  or  as  rent  reserved       Pluck 
between  landlord  and  tenant,  as  there  can  be  no  such      ^  *- 
rent  without  a  reversion,  or  an  interest  vesting  in  the  and  oDother, 
lessor  at  the  expiration  of  the  lease.     Under  this  deed 
of  1821  there  is  no  reversion,  as  the  whole  interest  is 
assigned.     The  power  of  entry  and  distress  is  reserved, 
but  there  is  nothing  to  constitute  a  reversion.    There 
is  consequently  no  rent  of  the  description  to  which  the 
provisions  of  the  statute  apply,  and  the  only  advice 
I  can  give  your  Lordships  is,  that  the  judgment  be 
reversed. 

Lord  Wynford: — I  agree  in  that  opinion ;  but  I  can- 
not help  observing  that  this  is  one  of  that  description 
of  cases  which  ought  to  induce  us  to  consider  whether 
some  alteration  might  not  be  made  in  law  procedure, 
so  as  to  prevent  parties  having  rights  from  being  de- 
prived of  their  remedies  through  the  blunders  in  point 
of  fonn  of  attomies  and  counsel.  It  is  a  dreadful 
thing  to  be  obliged  for  a  defect  in  form  to  give  judg* 
ment  contrary  to  the  real  merits  of  the  case.  There  is 
no  doubt  but  that  the  Defendants  in  error  in  this  case 
had  a  right  to  distrain,  and  that  they  lost  the  advan- 
tage of  it  solely  by  the  erroneous  mode  of  putting 
their  case  on  the  record. 

Judgment  reversed* 
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FROM  THE  COURT  OF  CHANCERY. 


Rothschild 
Brookmak 


Appellant. 
Respondent. 


Where  a  person  placed  himself  under  the  advice  of  a  dealer 
in  English  and  foreign  funds,  and  the  latter  advised  pur- 
chases and  sales  of  stock,  and  it  afterwards  appeared  that 
these  purchases  and  sales  were  merely  nominal  transfers  and 
re-transfers  of  the  dealer's  own  stock,  the  difference  being 
settled  in  account,  it  was  held  that  the  Court  of  Equity 
rightly  interfered  to  compel  an  account  between  the  parties, 
and  to  set  aside  the  transactions  that  had  taken  place,  on  the 
ground  that  the  dealer  stood  in  a  situation  of  advantage  which 
Equity  will  not  allow  to  an  agent  in  dealing  with  his  principal. 


X  HE  substance  of.  the  bill  in  this  case  was,  that  the 
Appellant,  in  1818,  carried  on  the  business  of  broker 
or  agent  for  the  sale  of  foreign  stocks  and  securities, 
and  it  alleged  that  the  Appellant  having  in  that  year 
become  acquainted  with  the  Respondent,  expressed  a 
great  desire  to  serve  him ;  had  spoken  highly  of  the 
means  which  the  Appellant's .  connection  in  foreign 
countries  afforded  him  of  serving  the  Respondent;  and 
stated  that  the  Appellant  should  have  considerable  op- 
portunities of  assisting  the  Respondent,  if  he  were 
employed  by  him  as  his  agent  in  the  purchase  of 
foreign  stock  and  that  in  consequence  the  Respondent 
did  so  employ  him,  and  that  the  Appellant  accepted 
the  office  of  the  Respondent's  agent,  and  charged  him 
a  commission  upon  all  the  Appellant's  transactions  for 
him. 
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The  bill  then  stated  the  transactions  that  had  taken        issi. 
place  between  the  parties,  and  attributed  the  Respond-    rothsch^ld 
ent*s  having:  en&:a&:ed  in  them  entirely  to  advice,  which  »• 

the  bill  alleged  the  Appellant  to  have  given  upon  each 
occasion,  whether  of  sale  or  purchase :  and  it  charged, 
that  the  Respondent  would  never  have  engaged  in  any 
of  those  transactions  but  for  the  confidence  which  the 
bill  described  the  Respondent  to  have  reposed  in  the 
Appellant,  and  the  Respondent's  alleged  belief  that 
the  Appellant  was  throughout  acting  as  his  agent,  and 
giving  him  honest  advice ;  and  the  bill  further  charged, 
that  the  Appellant  throughout  gave  false  advice  with 
a  view  to  his  own  profit 

With  respect  to  a  transaction  of  the  2,5th  of  May 
1818,  the  bill  stated  that  the  Respondent  was,  by  the 
Appellant's  letter  of  that  day,  induced  to  suppose  that 
the  Respondent's  French  rentes  had  been  sold  to  some 
third  person  in  the  open  market;  but  that  he  had  lately 
discovered  that  they  were  purchased  by  the  Appellant 
himself,  and  that  the  transaction  was  fraudulent  and 
void. 

With  respect  to  three  sums  of  5,000/.,  5,000/.,  and 
40,000/.,  Prussian  bonds,  it  was  insisted  by  the  bill, 
that  specific  bonds  to  the  amount  of  50,000  /.  ought  to 
have  been  set  apart  for  the  Repondent,  and  kept  by 
the  Appellant  distinct  from  his  other  bonds ;  that  no 
bonds  were  set  apart;  and  that  for  want  of  such  appro- 
priation the  purchase  of  these  bonds  in  June  1818, 
and  the  sale  of  them  in  December  1818,  were  wholly 
fictitious,  and  ought  to  be  considered  null  and  void. 

With  respect  to  a  purchase  by  the  Respondent 
of  115,000  French  5  per  cent,  rentes  in  December 
1818,  and  January  and  Februar}'  1819;  the  sale  of 
110,000  of  those  rentes  in  May  following ;  the  pur- 
chase of  105^500  French  5  per  cent  rentes  on  the 
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18SI.       11th  of  June  1819  ;  and  the  sale  of  those  rentes  in 
Rothschild  September  following;   the  bill  alleged  that  no  sutfc 
V.          sales  or  purchases  ever  actually  took  place,  and  that 
dierefore  those  transactions  were  to  be  considered  frau- 
dulent as  against  the  Respondent 

The  bill  further  charged,  that  when  the  Respondent 
settled  the  account  in  December  1819»  and  paid  a 
balance  of  1,614  /•  19  ^«  @  d.,  he  was  ignorant  of  the 
several  circumstances  in  the  said  bill  alleged. 

The  bill  prayed  that  a  purchase  by  the  Appellant  of 
20,000  French  5  per  cent  rentes  might  be  declared 
fraudufent  and  void,  and  that  the  Appellant  might  be 
ordered  to  transfer  into  the  name  of  the  Respondent, 
in  the  books  kept  in  France  for  that  purpose,  20,000 
French  5  per'  cent,  rentes,  or  to  pay  to  the  Respondent 
their  present  value  ;  and  that  the  Appellant  might  also 
be  ordered  to  pay  to  the  Respondent  the  dividends 
which  had  accrued  since  the  purchase  of  the  said 
20,000  French  rentes  by  the  Appellant,  the  Res* 
pondent  offering  to  repay  the  purchase-money,  namely 
11,548  /.  2^.  4^.,  with  interest  thereon,  at  5  per  cent 
from  the  time  of  the  said  purchase. 

It  further  prayed  that  the  accounts  between  the 
Respondent  and  the  Appellant  might  be  opened,  and 
that  an  account  might  be  taken  of  all  the  said  dealings 
and  transactions  between  him  and  the  Appellant,  or 
between  him  and  the  Appellant  and  his  brothers ;  and 
that  in  taking  that  account  the  Appellant  might  be 
charged  with  the  difference  between  41,639/.  16 tf.  &d. 
the  price  at  which  he  sold  the  50,000  /.  Prussian  bonds 
to  the  Respondent,  and  37,500/.  the  price  at  which  he 
pretended  to  buy  them  back,  with  interest  from  the  3l8t 
of  December  1818. 

And  that  the  Appellant  might  be  charged  with  the 
value  of  17,000/.  Prussian  bonds,  with  interest 
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51.  per  cent  from  the  time  when  the  Appellapt  sold       18S1. 
the  sasie,  and  also  with  the  value  to  be  then  sold^  of  itoTHscHiLo 
110«000  French  5  per  cent,  rentes,  with  the  dividend    ^     »• 
thereon  from  the  time  when  the  same  were  repre- 
sented by  the  Appellant  to  have  been  purchased  by 
the  Respondent,  the  Respondent  offering  to  be  charged 
with  the  purchase-money  thereof,   with   interest  at 
5 1,  per  cent,  or  at  least  that  the  'Appellant  might  be 
charged  with  the  sum  of  1,614  /.  19  s.  2  rf.,  paid  to 
him  by  the  Respondent,  as  a  balance  of  account,  on      , 
the  10th  of  December  1818,  with  interest  from  that 
day  at  5  L  per  cent  per  annum ;  and  that  the  sums 
cbai^d  to  the  Respondent  for  interest  might  be  dis- 
allowed. 

The  Appellant  answered  the  original  and  amended 
bill,  fiy  these  answers  he  denied  that  he  ever  carried 
on  the  business  of  a  broker ;  he  said  he  carried  on  the 
business  of  a  dealer  in  foreign  securities ;  he  denied 
all  the  allegations  tending  to  charge  him  with  having 
sought  the  confidence  of  the  Respondent;  and  he  de- 
nied having  ever  offered  to  act  as  agent  for  the 
Respondent ;  on  the  contrary,  the  Appellant  said  that 
the  Respondent  sought  him,  not  he  the  Respondent ; 
and  he  denied  that  he  ever  charged  the  Respondent 
brokerage  or  commission  on  any  of  the  transactions 
mentioned  in  the  bill. 

With  respect  to  the  advice  which  the  Appellant  was 
alleged  to  have  given,  he  said  that  he  and  his  clerks 
were  daily  consulted  by  numbers  of  persons  at  bis 
counting-house  and  upon  'Change  as  to  the  foreign 
fiinds,  and  it  was  therefore  utterly  impossible  for  him 
to  recollect  what  advice  he  might  hav^  given  so  long 
i^o,  either  to  the  Respondent  or  any  other  individual ; 
he  said,  however,  that  whatever  advice  he  gave  it 
was  always  given  bond  Jidt ;  and  that  so  far  as  he  was 
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18SK       concerned,   the    transactions   were  perfectly  regular 
Rothschild   and  fair,  and  be  had  no  doubt  but  they  were  the 
Brookicav.    ^^^^f  so  far  as  Messrs.  De  Rothschild  of  Paris  were 
concerned. 

He  believed  that  the  Respondent,  at  the  time  he 

.     paid  the  balance  of  1,614/.  19  s.  Qd.  knew  all  the 

facts  he  pretended  to  have  since  discovered,  and  the 

Appellant  insisted  upon  the  account  settled  in  Decern^ 

ber  1819,  as  a  settled  account. 

The  cause,  having  been  heard,  stood  for  judgment 
on  the  l6th  of  July  1829,  when  by  a  decree  of  that 
date,  his  Honor  the  Vice-Chancellor  ordered,  that 
the  Respondent  was  entitled  to  be  paid  by  the  Appel- 
lant the  amount  of  the  dividends  which  would  have 
accrued  on  the  20,000  French  5  per  cent,  rentes,  from 
the  25th  day  of  May  1818,  down  to  the  time  when 
those  rentes  should  be  re- transferred  into  his  name,  or 
the  value  thereof  paid  to  him,  and  at  his  option  to 
have  the  20,000  French  5  per  cent,  rentes  re-trans^ 
ferred  into  his  name  by  the  Appellant,  or  to  be  paid 
their  present  value,  the  Respondent  allowing  to  the 
Appellant  the  sum  of  11,548/.  Qs.  4fd.j  and  interest 
thereon  at  5  /.  per  cent,  per  annum,  from  the  same 
25th  of  May  1818 ;  and  the  Respondent,  by  his  coun. 
sel,  electing  to  take  the  present  value  of  such  French 
5  per  cent,  rentes,  it  was  referred  to  the  Master  to  take 
the  necessary  accounts  for  that  purpose :  it  was  also 
declared,  that  the  sale  and  purchase  of  the  40,000/., 
5,000/.  and  5,000/.  Prussian  bonds  were  not  real,  and 
that  the  Respondent  was  entitled  to  be  placed  in  the 
same  situation  as  if  the  same,  and  the  loans  connected 
therewith,  had  pever  taken  place ;  and  it  was  directed 
that  the  Master  should  take  an  account  of  the  dealings 
between  the  Respondent  and  the  Appellant  in  respect 
of  such  alleged  sales  and  purchases  and  loans ;  and  that 
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whatever  the  Master  should  find  to  be  the  loss  sus-       I83i. 
tained  by  the  Respondent  in  respect  of  such  dealings   Rothschild 
should  be  paid  to  him  by  the  Appellant ;  and  it  was  ^• 

declared  that  the  Appellant  was  bound  to  pay  to  the 
Respondent  the  sum  of  1,614/.  19^.  2rf.,  which  was 
paid  to  the  Appellant  on  the  10th  of  December  1819, 
with  interest  thereon  at  5  /.  per  cent. ;  and  it  was  re- 
ferred to  the  Master  to  take  an  account  of  such  in- 
terest down  to  the  time  of  making  his  report ;  and,  for 
the  better  taking  these  accounts,  the  usual  directions 
were  given,  and  the  Master  was  ordered  to  tax  the 
costs  of  the  Respondent  of  the  suit,  and  that  those 
costs  should  be  paid  by  the  Appellant. 

From  the  whole  of  this  decree  the  Defendant,  Na- 
than Mayer  Rothschild,  appealed  to  their  Lordships. 

Because  the  transactions  in  question  were  in  their 
nature  such  as  not  to  be  fit  subjects  for  the  interposi- 
tion of  a  Court  of  Equity.  Because  a  settlement  of 
account  had  taken  place  in  December  1819,  four  years 
before  the  commencement  of  the  suit,  and  such  settle- 
ment not  being  made  in  ignorance  of  the  facts,  ought 
to  be  deemed  final  between  the  parties,  and  because 
there  was  no  proof  whatever  of  fraud. 

For  the  Respondent  it  was  urged,  that  the  Ap- 
pellant stood  in  the  relation  of  agent  to  the  Respon- 
dent, and  while  discharging  the  duties  of  an  agent 
had  employed  the  means  which  that  character  and  his 
own  dealings  in  stock  transactions  afforded,  to  pursue 
a  course  of  dealing  with  his  principal  which  amounted 
to  legal  fraud,  and  was  therefore  properly  the  subject 
of  the  jurisdiction  of  a  court  of  equity. 

The  case  was  argued  at  the  bar  of  the  House  by  the 
Appellant's  counsel,  but  without  hearing  counsel  for 
the  Respondent  judgment  was  given. 

VOL.  II.  o 
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1831.  Lord  Wynford : — This  is  a  case  of  considerable  im- 

lioTHscHiLD  portance ;  but  if  the  circumstances  of  it  strike  the 
^     ^-         minds  of  others  as  they  strike  mine,  it  will  not  be  ne- 

Brookman.  •;  n  1      T>  J       ' 

March  14.  ccssary  for  your  Lordships  to  call  on  the  Respondent  s 
Judgment,  counscl,  foF  I  think  that  there  is  not  the  least  pretence 
to  set  aside  this  judgment  of  the  Court  below.  I  wish 
to  make  one  or  two  preliminary  observations  on  the 
case,  before  I  state  to  your  Lordships  the  reason  why 
I  think  that  this  decree  ought  to  be  aflSrmed.  In  the 
first  place,  I  think  it  necessary  to  say,  that  there  is  no 
ground  in  the  present  case  for  accusing  the  Appellant 
of  any  actual  fraud.  With  respect  to  one  of  these  par- 
ties, it  is  clear  that  he  is  a  most  desperate  gambler  in 
the  funds,  and  he  now  seems  to  have  met  with  that 
fate  which  always  does  attend,  sooner  or  later,  most 
of  such  persons.  To  the  man  who,  not  being  a  mem- 
ber of  the  Stock  Exchange,  will  gamble  in  the  funds, 
ruin  is  certain,  and  the  only  question  in  his  case  must 
be,  the  question  of  the  time  at  which  that  inevitable 
ruin  will  come  upon  him.  It  is  clear  that  in  most  of 
these  stock  transactions  the  Respondent  has  acted 
under  the  advice  of  the  Appellant,  whom  he  trusted 
as  his  agent,  and  I  think  that  that  advice  has  not  been 
given  unfairly.  I  have  no  doubt  that  what  has  been 
stated  at  the  bar  upon  this  subject  is  perfectly  true, 
that  many  others  would  have  acted  in  the  same  man- 
ner as  the  Appellant  has  done.  God  foj-bid  I  should 
say  that  when  men  come  to  persons  in  the  situation  of 
this  Appellant  for  advice  on  subjects  with  which  they 
are  most  intimately  acquainted,  they  will  take  advan- 
tage of  that  circumstance  to  give  advice  that  can  only 
tend  to  their  own  benefit,  at  the  cost  of  those  who  ap- 
ply to  them  for  it ;  but  the  law  your  Lordships  are 
called  on  to  administer  is  a  law  of  jealousy,  and  it 
will  not  allow  any  man  to  be  trusted  with  power  to 
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take  advantage  of  the  weakness  or  ignorance  of  others.       I83i. 
In  every  one  of  these  transactions  the  Appellant  has   Rothschild 
had  the  opportunity  to  do  this,  and  though  I  believe  »• 

he  is  not  capable  of  doing  it,  we  must  deal  with  him 
as  we  should  do  with  others,  and  say  that  he  shall 
not  put  himself  in  a  situation  where  he  could  be  able 
to  exercise  such  a  power.  What  are  the  facts  of  the 
case?  A  gentleman  living  in  the  country  applies  to 
the  Appellant,  to  know  whether  the  Appellant  will  give 
him  advice  in  dealing  in  the  French  funds.  The  Ap- 
pellant consents  to  do  so,  and  advises  him  to  sell 
some  French  Rentes,  and  purchase  some  Prussian 
Bonds.  The  Respondent  resolves  to  act  on  this  ad- 
vice, and  the  Appellant  transfers  these  French  Rentes 
to  himself.  It  has  been  said,  that  if  a  man  in  the 
country  desires  his  bankers  in  London  to  sell  stock  for 
him,  they  will,  if  convenient,  transfer  it  to  themselves ; 
but  I  say,  that  if  they  are  likely  to  do  this  they  ought 
not  to  be  trusted  in  such  transactions.  If  I  live  in  the 
country,  and  write  to  my  banker  on  such  a  subject,  I 
fancy  I  shall  have  his  assistance  and  advice,  both  of 
which  are  the  more  necessary  to  me,  as  he  must  be  well 
acquainted  with  the  state  of  the  market,  and  the  proba- 
bilities of  a  rise  or  fall  in  the  price  of  the  funds,  while  the 
distance  at  which  I  live  renders  it  impossible  for  me 
to  know  any  thing  of  the  matter.  If  the  banker,  then, 
instead  of  giving  me  the  benefit  of  his  advice  and  as- 
sistance, acts  as  he  thinks  best  for  himself,  and  takes 
the  stock  to  himself,  he  deprives  me  of  the  security  I 
ought  to  have  enjoyed  in  the  confidence  I  have  in  his 
knowledge  and  integrity,  for  if  a  loss  arises  upon  the 
sale  of  that  stock,  I  suffer  the  loss,  and  he  takes  ad- 
vantage of  it.  For  this  reason  I  think  that  the  trans- 
action of  the  40,000  rentes  must  be  set  aside.  Then 
the  Appellant  advises  the  Respondent  to  buy  Prussian 
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1831.  bonds,  and  the  Respondent  consents.  If  the  Appel- 
RoTHscBiLD  ^^^^  ^^d  gone  into  the  market  and  bought  these  bonds, 
that  would  have  been  another  matter,  but  instead  of 
that,  he  sells  the  Respondent  his  own  Prussian  bonds 
for  these  French  rentes.  It  has  been  said  that  the 
Respondent  must  have  known  that  these  bonds  were 
the  Appellant's  own,  for  that  the  Appellant  was  known 
as  the  contractor  for  the  Prussian  loan;  but  on  the 
other  hand  it  must  be  observed,  that  it  is  very  well 
known  the  contractor  does  not  always  keep  his  own 
bonds  in  his  own  hands,  but  disposes  of  them  as  spee- 
dily as  possible  to  others.  It  does  not  follow  there- 
fore that  the  Respondent  knew  the  Appellant  was  the 
owner  of  these  bonds  ;  and  besides,  when  the  Appel- 
lant gave  him  that  advice  to  sell  the  French  rentes 
and  purchase  the  Prussian  bonds,  he  had  a  right  to 
suppose  that  the  Appellant  would  make  a  real  pur- 
chase of  these  bonds.  With  respect  to  that  transac- 
tion therefore  I  think  the  judgment  of  the  Vice- 
Chancellor  was  right.  The  Appellant  was  then  or- 
dered to  buy  other  Prussian  bonds,  which  were  to 
remain  in  his  possession  till  the  debt  incurred  on  ac- 
count of  them  had  been  settled.  This,  however,  was 
not  a  case  of  lien  as  insisted  on  by  the  Appellant,  for 
this  property  was  not  kept  separate  and  distinct  from 
the  other  property  of  the  Appellant,  so  that  if  the 
Appellant  had  become  bankrupt,  these  bonds  would 
have  passed  to  his  assignees.  The  whole  transaction 
was  what  we  in  Westminster  Hall  have  been  accus- 
tomed to  call  a  simulated  transaction.  It  is  said 
on  the  part  of  the  Appellant  that  this  order  did 
not  require  an  actual  delivery  of  the  bonds  at  the 
time,  but  that  it  was  sufficient  if  the  Appellant  was 
ready  to  deliver  them  over  whenever  they  should 
be  required.     That   however  is  not  enough;  for  as 
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the  transaction  stood  between  these  parties,  I  say,  issi. 
that  if  these  bonds  had  risen  in  price,  and  the  Ap-  r<^!J!^^|^h> 
peilant  had  failed,  the  Appellant's  assignees  would  « 
have  been  entitled  to  the  bonds,  and  the  Respon- 
dent would  have  lost  all  the  advantage  he  expected 
to  gain  from  them.  With  respect  to  the  purchase  of 
rentes  in  Paris,  it  appears  that  they  were  purchased 
by  the  sale  of  Prussian  bonds,  and  that  they  remained 
in  the  hands,  of  Messrs.  Rothschild,  as  security  for  the 
purchase-money.  Now  the  Appellant  ought  to  have 
gone  into  the  market  at  Paris,  and  have  got  these 
rentes  fairly  transferred  to  the  name  of  the  Repondent; 
but  there  was  no  real  transfer  of  stock ;  no  stock  what- 
ever actually  passed,  but  only  a  broker's  note  was 
given  for  the  rentes  supposed  to  be  purchased.  I  think 
that  all  these  transactions  ought  to  be  set  aside ;  and 
the  next  question  therefore  is,  what  is  the  mode  of 
relief  that  ought  to  be  afforded  to  this  Respondent. 
It  seems  to  me,  that  the  mode  of  relief  directed  by  the 
Vice-Chancellor  is  that  which  we  ought  to  adopt. 
He  says  that  these  parties  were  not  on  an  equality 
with  respect  to  these  transactions.  That  declaration 
proceeds  on  a  principle  which  in  my  opinion  ought 
to  be  universally  known.  The  principle  is  this,  that 
DO  man  ought  to  be  trusted  in  a  situation  that 
gives  him  the  opportunity  of  taking  advantage  of  the 
person  who  has  reposed  confidence  in  him.  If  such 
a  man,  in  such  a  situation,  performs  any  acts  which 
are  afterwards  made  the  subject  of  legal  inquiry,  he 
must  suffer  the  consequences.  In  this  case,  the  Apel- 
lant  is  bound  to  show,  by  clear  evidence,  that  the 
Respondent  knew  at  the  time  the  real  nature  of  these 
transactions,  and  with  full  knowledge  of  their  nature 
assented  to  them.     It  seems  to  me,  that  the  Respon- 
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1831.       dent  was  necessarily  ignorant  of  their  real  nature.    He 
applied  to  the  Appellant  for  advice  and  assistance,  on 
«•  account  of  his  own  ignorance,  and  that  advice  and 

assistance  ought  to  have  been  rendered  in  such  a  man- 
ner as  not  to  raise  the  slightest  suspicion  of  self<- 
interest  on  the  part  of  the  Appellant.  I  will  illustrate 
my  meaning  by  a  matter  with  which,  no  doubt,  most 
of  your  Lordships  are  sufficiently  familiar.  Suppose 
I  want  to  buy  a  horse,  and  being  aware  of  my  own 
ignorance  on  the  subject,  I  apply  to  another  person  for 
advice  and  assistance  in  the  purchase.  If  that  person 
were  to  come  to  me  and  say,  "  I  know  of  a  horse 
which  I  can  recommend  you,''  and  were  to  induce  me, 
by  the  confidence  I  had  in  his  integrity  and  skill,  both 
of  which  I  believed  him  fairly  to  employ  before  he  gave 
me  the  advice  to  purchase  the  horse,  and  if  I  were  to 
purchase  it,  and  it  should  turn  out  to  be  unsound,  and 
finally  it  should  be  discovered  that  the  horse  was,  at 
the  time  of  the  sale,  his  own  property,  do  not  your 
Lordships  think  I  should  have  a  strong  equitable  claim 
to  be  released  from  the  purchase?  In  my  opinion 
there  can  be  no  doubt  on  the  subject ;  and  I  think  it  fit 
that  your  Lordships  should  say,  in  language  which 
cannot  be  misunderstood,  that  in  these  transactions  of 
trust  and  confidence  there  must  be,  on  the  part  of  the 
person  trusted,  that  most  marked  integrity,  that  uber^ 
rimajides^  which  cannot  leave  a  doubt  as  to  the  fairness 
of  the  transaction.  I  repeat,  that  I  do  not  accuse  the 
Appellant  of  having  acted  either  out  of  the  usual 
course,  or  with  bad  faith  towards  the  Respondent ;  but 
that  the  rule  which  I  have  before  mentioned,  the  rule 
which  will  not  allow  any  man  to  be  trusted  with 
a  power  that  he  may  possibly  use  to  take  advantage 
of  another,  has  not  been  acted  on  here,  and  therefore 
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I  think  the  judgment  of  the  Vice-Chancellor  has  been        issi. 

properly  given.     For  these  reasons,  I  shall  humbly  r^^^^^^^d 
move  your  Lordships  that  that  judgment  be  affirmed.  ^• 

Judgment  affirmed  accordingly. 
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THE  EARL  OF  DEVON'S  CASE. 

The  grant  of  honours  is  not  regulated  by  the  same  law  as  the 
grant  of  lands,  and  therefore,  where  the  Crown  granted 
a  peerage  to  a  certain  person  et  heredibus  suis  masculis 
imperpeiuum,  and  the  grantee  died  without  issue,  the  title 
was  held  to  descend  to  the  male  heir  of  a  collateral  branch 
of  the  family. 

VlSCOUNTCOURTENAYinJunelastpresentedhis 
petition  to  the  King,  claiming  the  Earldom  of  Devon, 
and  His  Majesty,  having  first  referred  the  same  to  the 
Attorney-General,  who  made  his  report  thereon,  after- 
wards referred  the  petition  and  the  report  to  the  consi- 
deration of  the  House  of  Lords.  In  pursuance  of  the 
standing  order  of  the  House  the  Claimant  submitted 
the  following  statement  of  his  case : 

In  the  first  year  of  the  reign  of  Queen  Mary,  Sir 
Edward  Courtenay,  knt.  (son  and  heir  of  Henry 
Marquis  of  Exeter  and  Earl  of  Devon,  who  was  at- 
tainted and  executed  in  the  31  Hen.  8.)  was  created 
Earl  of  Devon,  to  hold  to  him  and  his  heirs  male 
for  ever,  by  a  patent,  containing  the  following  words  : 
Habendum  et  tenendum  nomen  statum  stilum  titulum 
honorem  et  dignitatem  Comitis  Devonie  predicta  cum 
omnibus  et  singulis  preeminenciis  honoribus  et  ceteris 
quibuscunque  hiffusmodi  statui  Comitis  Devonie  pertinen- 
tibus  sive  spectantibus  prefato  Edwardo  et  heredibus  suis 
masculis  imperpetuum.  The  patent  further  went  on  to 
say,  that  the  Queen  granted  **  to  the  aforesaid  now 
"  Earl,  that  he  and  his  heirs  male  may  have,  hold, 
"  enjoy  and  possess  in  all  Parliaments  and  other 
'*  places  the  same  pre-eminence  as  any  of  the  ancestors 
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"  of  the  said  Earl,  being  heretofore  Earls  of  Devon, 
"  had  held  or  enjoyed."  The  grantee  of  this  peerage 
died  on  the  18th  of  Sept.  1556,  unmarried.  His  heir 
male  was  Sir  William  Courtenay,  of  Powderham,  and 
from  him  the  present  Claimant  was  lineally  descended. 
The  Attorney-General  (Sir  J.  Scarlett)  reported  that 
the  Claimant  **  had  proved  himself  to  be  the  male 
^'  descendant  of  Hugh  second  Earl  of  Devon,  and 
"  therefore,  according  to  the  pedigree,  proved  the 
**  nearest  heir  male  of  Sir  Edward  Courtenay,  who 
*'  was  created  Earl  of  Devon  by  letters  patent  of  the 
"  first  of  Mary,  to  hold  sibi  et  heredibus  suis  masculis 
"  imperpetuum''  The  Attorney-General  then  added, 
"  Whether  under  that  patent  the  Claimant  can  esta- 
"  Wish  a  title  to  the  dignity  of  Earl  of  Devon  is 
*'  a  question  of  very  grave  consideration,  and,  as  far 
'*  as  I  am  informed,  has  not  received  any  precise  de- 
^'  termination,  on  which  account,  I  humbly  submit  to 
"  your  Majesty  that  the  claim  ought  to  be  referred  to 
"  the  consideration  and  report  of  the  House  of  Peers.'* 


IBSl. 


When  the  case  came  on  before  a  Committee  of  Pri- 
vileges, it  was  argued  on  the  part  of  the  claimant,  by 
Mr.  Pepys  and  Mr.  Nicholas,  and  for  the  Crown  by 
Sir  Thomas  Denman,  who  had  in  the  mean  time  been 
appointed  his  Majesty's  Attorney-General. 

The  Lord  Chancellor: — This,  my  Lords,  is  a  question 
of  much  curiosity  and  importance,  whether  considered 
in  an  antiquarian  point  of  view,  or  as  a  matter  of  legal 
principle.  There  is,  perhaps,  no  other  case  in  which 
the  claim  to  a  peerage  can  be  founded  on  a  similar 
patent  The  usual  mode  adopted  in  patents  of  nobility 
in  this  part  of  the  kingdom  is  to  make  the  grant  to  the 
first  grantee  and  the  heirs  male  of  his  body.  That 
mode  is  sometimes  called  the  creation  of  a  barony  in 
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Judgment. 
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1831.  fee,  but  more  properly  in  fee-tail,  for  if  it  were  in  fee 
it  would  be  descendible  to  the  heirs-general  of  the 
grantee.  There  are  other  creations  by  writ  of  sum- 
mons, and  by  the  person  thus  summoned  actually  taking 
his  seat  in  this  house.  The  Crown  has  also  the  power 
of  granting  patents  of  nobility  in  such  language  as 
will  make  them  descendible  to  the  female  as  well  as 
the  male  heirs  of  the  body  of  the  grantee,  but  the 
more  ordinary  course  is  to  make  them  descendible  only 
to  the  male  heirs  of  the  body  of  the  grantee.  In  Scot- 
land, however,  a  different  rule  frequently  prevails,  and 
the  dignity  is  granted  to  a  man  and  his  *'  heirs  whoso- 
ever." In  the  21st  Richard  2,  nine  peers  were  createfl, 
to  all  of  whom  the  peerage  was  limited  to  "  the  heirs 
of  their  bodies,"  except  only  Earl  Scrope,  who  being 
a  particular  favourite  had  the  dignity  granted  to  him 
and  his  heirs  male  imperpetuum ;  a  circumstance  which 
shows  that,  though  such  a  grant  was  not  at  that  time 
general,  it  was  not  unknown.  The  grant  in  the  pre- 
sent instance  is  in  similar  terms,  and  a  more  satisfac- 
tory proof  of  pedigree  never  was  given.  The  only 
question  therefore  is,  whether  by  the  laws  which  regu- 
late the  descent  of  honours,  this  grant  carries  with  it 
the  right  of  succession  in  favour  of  the  collateral  heirs. 
If  a  grant  of  lands  had  been  made  by  the  Crown  in 
these  terms,  the  grant  would  have  been  void,  but  the 
argument  as  to  the  rule  of  construction  on  a  grant  of 
lands  by  the  Crown,  is  not  to  be  imported  into  this 
case,  which  is  one  of  a  grant  of  honours.  The 
difference  between  the  two  is  manifest ;  for  the  rule  of 
construction  which  would  make  such  a  grant  of  lands 
void  is  adopted  for  the  protection  of  the  property  of 
the  Crown ;  but  it  cannot  be  said  that  the  same  pro- 
tection is  needed  in  the  case  of  honours,  for  the  Crown 
does  not  part  with  the  honours  it  confers  as  it  does 
with  the  land  it  grants,  since  it  is,  as  our  law  writers 
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term  it,  the  fountain  of  honours,  and  a  fountain  that  is        i83i. 
inexhaustible.     The  Crown,  therefore,  is  not  injured 
in  its  interests  by  such  a  grant,  for  honours  are  the 
creation  of  the  Crown  rather  than  any  existent  thing 
transferred  by  it     The  rule  of  construction  applicable 
to  grants  of  lands  has  therefore  been  truly  said  not  to 
extend  to  grants  of  honours,  or  of  armories  or  arms, 
which  are  but  a  species  of  honours.     The  power  of 
the  Crown  to  make  such  a  grant  as  this,  is  not  denied. 
That  admission  rests  in  the  first  place  on  the  fact, 
that  grants  of  a  similar  kind  have  been  before  made. 
In  the  next  place,  on  the  reason  of  the  thing,  such  a 
grant  is  not  objectionable,  for  it  is  hardly  greater  than 
a  grant  to  the  heirs-general  of  a  man's  body.     If  the 
Crown  grant  a  barony  by  summons  with  a  seat  in  par- 
liament, the  dignity  will  descend  to  the  heirs  in  tail 
general,  and  will  therefore  vest  in  females  as  well  as 
males.     Now  if  such  a  dignity  should  descend  to  a 
daughter,  she  may  marry  a  man  of  a  different  family, 
and  the  blood  of  the  next  taker  will  only  be  connected 
with  the  original  family  by  a  female.     The  same  thing 
may  happen  again  aifd  again,  till  at  last  the  dignity 
gets  to  such  an  immeasurable  distance  from  the  first 
iumily,  that  it  becomes  impossible  to  trace  it  to  the  free 
original  stock.     I  can  hardly  conceive  any  thing  more 
ft'om  control  than  this.    In  the  present  case,  however,  the 
^ords  of  the  patent  limit  the  descent  to  the  heirs  male, 
so  that  it  can  only  be  vested  in  the  male  blood  of  the 
family  to  the  exclusion  of  all  strangers  to  the  grant 
As  to  the  power  of  the  Crown  to  make  such  a  grant,  it 
appears  from  the  authorities  that  the  Crown  may  grant 
a  peerage  for  life,  and  not  only  for  the  life  of  the 
grantee,  but  pur  auter  vie.     The  most  common  way  of 
doing  this  is  by  a  grant  to  the  son  during  the  life  of 
the  father,  by  calling  the  son  by  another  title  to  this 
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1831.       house;  such  a  title  will  enure  during  the  father's  life, 
Eabl       and  on  his  death  the  succession  will  operate  by  way  of 
Devom's      "merger,  so  that  the  two  will  become  but  one  dignity. 
Caae.       But  though  this  is  the  common  and  usual  way,  it  is 
not  the  only  way  in  which  such  a  title  may  be  granted. 
The  cestm  que  vie  may  be  the  ancestor  of  the  party,  or 
not,  and  then  observe,  my  Lords,  what  is  the  conse- 
quence of  this  singular  reservation,  a  man  does  not 
know  on  one  day,  whether  he  will  be  noble  or  com- 
moner the  next.     This  is  a  known  case,  and  yet  it 
seems  so  contrary  to  all  known  legal  principles,  that  on 
the  first  impression  it  appears  quite  absurd  that  a  man 
should  not  know  whether  he  was  noble  or  not,  unless 
he  sent  in  the  morning  of  each  day  to  know  whether 
the  person  on  whose  life  his  dignity  depended  was 
alive  or  dead.    With  reference  to  the  uncertain  nature 
of  such  a  grant  of  nobility,  I  will  now  refer  to  the 
instance  of  a  franchise,  which  is  similar  to  the  case  I 
have  just  mentioned,  and  much  more  nearly  resembles 
an  honour  or  dignity  than  a  real  estate.     It  is  indeed 
not  a  property,  but  an  incident  to  a  property.     This 
may  arise  from  a  livery  of  land  in  my  own  possession, 
or  it  may  exist  on  an  estate  for  my  life,  or  pur  auter  vie^ 
and  whoever  may  be  the  cestui  que  vie^  I  cannot  go  to 
the  hustings  and  give  my  vote  unless  the  person  on 
whose  life  my  freehold  depends  is  alive  at  the  time,  for 
if  he  has  expired,  though  but  the  moment  before,  I  am 
divested  of  my  estate.     This,  my  Lords,  is  a  strong 
analogy  to  show  that  there  is  nothing  so  absurd  or  in- 
congruous in  honours  of  this  kind  as  might  at  first  be 
supposed.     The  absurdity  of  a  peerage  depending  on 
the  life  of  a  third  person  by  no  means  however  attaches 
to  the  present  case.     The  rule  that  honours  may  be 
thus  granted  has  been  laid  down  by  Mr.  Justice  Dod- 
ridge,  who  was  a  great  authority  on  this  subject,  and . 
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whose  opinion,  therefore,  that  the  Crown  possesses  such  1 83 1 . 
a  power,  we  have  to  strengthen  the  analogy  and  reason 
of  the  case.  I  now  come  to  the  question  of  the  exercise 
of  this  power.  In  the  3d  of  Charles  1 ,  a  peerage  that  had 
been  granted  to  a  man  et  heredibus  suis  tarn  de  latere 
quam  de  corpore  was  held  good,  though  that  was  a  limi- 
tation that  would  clearly  include  collaterals.  Upon  this 
subject  there  seems  to  be  a  mistake  in  the  note  to  Co. 
Litt.  27  (b)j  where  the  case  of  Aubrey  de  Vere  Earl  of 
Oxford  is  cited.  That  case  came  on  in  1  Car.  1,  by  peti- 
tion to  the  Crown,  and  the  resolution  on  the  case  was  de- 
livered by  Croke  and  others.  In  the  case  in  Jones's  Re- 
ports, it  is  stated  that  the  grant  was  "  by  the  assent  of 
Parliament"  to  Aubrey  de  Vere,  in  the  time  of  Richard 
II.  of  the  estate  and  honours  of  the  Earl  of  Oxford, 
and  that  the  King  granted  and  restored  the  honours. 
In  the  note  in  Co.  Litt.  it  is  said  that  that  case  was 
out  of  the  ordinary  rules  of  law,  for  that  the  limitation 
subsisted  by  authority  of  Parliament.  On  examining 
the  case  itself  it  will  be  found,  in  the  first  place,  that 
that  was  not  the  principal  point ;  and  in  the  next  place, 
that  though  the  judgment  was  in  the  result  correct,  the 
arguments  on  which  it  was  founded  were  only  those  of 
the  individual  Judges,  and  not  of  the  Court.  But  be- 
sides this,  it  appears  that  these  peerages,  the  claim  to 
one  of  which  was  then  made  by  a  collateral  descendant 

of  the  grantee,  had  formerly  existed,  and  had  been  put 
an  end  to  by  attainders  most  corruptly  procured,  many 
of  the  then  members  of  this  house  having  come  to  the 
house  and  there  taken  an  oath  to  pass  verdicts  of  guilty  on 
all  the  accused.  Having  in  this  manner,  as  they  thought, 
duly  qualified  themselves  to  pronounce  judgment,  they 
attainted  several  noble  persons,  alleging  as  a  sufficient 
defence  in  morals  and  religion,  for  what  they  had  done, 
that  they  were  bound  to  perform  the  oath  they  had  taken. 
The  attainder  occurred  in  the  16  R.  2,  and  the  reversal 
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1831.       in  the  21st  of  the  same  reign.     The  words  in  the 

Eabl       reversal  are  restilue  donnS  et  grantie  per   assent  ife 

OP         Parliflment.     The  words  e.r  assensu  ParliamentL  lo 

Devon  8 

Case.  be  found  in  this  case,  do  not  therefore  mean  that  the 
grant  took  effect  ex  assefisu  Parliamentif  but  that  it  was 
by  this  assent  that  the  attainder  was  reversed.  In  that 
sense  they  are  correct  and  intelligible,  for  the  attainder 
having  passed  could  only  be  reversed  by  the  force  of 
an  Act  of  Parliament,  and  the  words  I  have  men- 
tioned  refer  to  the  attainder  therefore,  and  not  to 
the  grant,  which  certainly  did  not  require  an  Act 
of  Parliament  to  make  it  effectual.  To  the  same 
point  may  be  referred  the  word  restored^  which  is 
to  be  found  in  the  case.  Croke  therefore  made  a  mis- 
take when  he  referred  the  words  er  assensu  Parliamenti 
to  the  grant,  in  order  to  show  that  such  a  grant  could 
not  be  made  without  authority  of  Parliament,  for  the 
Act  was  not  necessary  for  such  a  purpose,  but  it  was 
necessary  to  reverse  the  attainder,  and  that  is  the 
true  reason  of  these  words  having  been  entered  on  the 
Roll.  In  the  21  of  Rich.  2,  came  the  reversal  of  these 
unjust  attainders ;  and  it  is  remarkable,  that  John  de 
Lancaster,  against  whom  one  of  them  had  been  di- 
rected, and  who  claimed  no  honours,  had  the  attainder 
against  him  reversed,  in  the  very  same  words  as  those 
employed  in  the  case  of  persons  who  had  peerages. 
On  the  grounds  which  I  have  thus  enumerated,  I  am 
of  opinion,  that  the  claimant  in  the  present  case  has 
made  out  his  title,  and  I  shall  therefore  humbly  move 
your  Lordships  to  that  effect. 

Lord  Wynford : — This  case  embraces  three  ques- 
tions. The  first  relates  to  the  descent  of  the  present 
claimant,  and  on  the  evidence  adduced  before  us,  I 
am  satisfied  that  the  Attorney-general  must  admit  the 
claimant  to  be  the  collateral  heir  of  the  grantee  of  this 
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patent.     The  next  is  a  question  of  law,  namely,  whe-       issi 
ther  the  King  has  the  power  to  grant  such  a  peers^e 
as  this,  to  the  immediate  taker,  and  not  the  heirs  of  his 
body,  but  his  heirs-general.     We  have  been  referred 
to  a  book  which  is  a  high  authority  on  these  matters, 
I  mean  Mr.  Justice  Doddridge's  book  on  the  Peer- 
age.   That  learned  person  there  states  that  the  King 
can  grant  a  peerage  in  tail  for  life,  for  years,  and  pur 
outer  vie;   but  with  respect  to  the  two  last  he  uses 
the  expression  ''  as  it  has  been  said.''     I  think  he  was 
wise  in  using  such  caution  when  speaking  of  such  a 
grant,  for  I  think  the  King  cannot  grant  a  peerage  for 
years  or  pur  auter  vie.     Is  the  blood  of  a  man  to  be 
eonobled  only  for  a  time  ?     I  say  no ;  for  being  once 
ennobled,  it  must  remain  so  till  crime  has  worked  a 
forfeiture  of  its  nobility.     The  Lord  Chancellor  has 
stated  the  difficulty  that  would  exist  with  respect  to  a 
peer  pur  auter  t;ie,  that  he  must  send  in  the  morning  to 
inquire  if  the  cestui  que  vie  is  alive,  before  he  can  ven- 
ture into  this  House  to  give  his  vote :  but  the  difficulty 
is  still  stronger,  he  must  inquire  whether  the  life  is 
in  existence  at  the  instant  before  he  gives  his  vote,  for 
if  it  should  have  expired  he  will  have  no  right  to  sit 
and  vote  in  this  House.     That  is  a  circumstance  suf- 
ficient, in  my  mind,  to  show  that  such  a  peerage  cannot 
exist.     As  far  as  the  opinion  of  Mr.  Justice  Doddridge 
goes  with  respect  to  the  present  case  it  is  conclusive. 
Is  there,   then,    any  thing  to  oppose  that  opinion? 
I  believe  not ;  but  that  opinion  is  not  the  only  autho- 
rity we  have,  for  there  have  been  a  number  of  similar 
grants  of  peerages*     Every  grant  of  that  kind  is  a 
strong  authority  to  show  that  such  a  grant  may  be 
made,   for  these  grants  were  formerly  made  on  the 
advice  of  the  Lord  Privy  Seal,  who  was  a  high  judi- 
cial officer,  and  they  are  now  made  on  that  of  the  Lord 
High  Chancellor,  who  has  always  been  one  of  the 
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1831.  most  eminent  lawyers  of  the  kingdom.  On  every 
proposed  grant  of  a  peerage,  he  exercises  his  opinion 
whether  such  a  grant  can  or  cannot  by  law  be  made, 
and  if  he  thinks  it  cannot,  he  advises  the  Crown 
against  it.  I  was  at  first  as  much  struck  as  my  noble 
and  learned  friend  with  the  statement  of  the  opinion 
in  the  case  of  Aubrey  de  Vere,  Earl  of  Oxford,  but  I 
soon  made  up  my  mind  that  that  opinion  was  not  war- 
ranted  by  law.  I  perfectly  agree  with  my  noble  and 
learned  friend,  that  there  is  a  mistake  in  that  case 
about  the  Act  of  Parliament.  That  mistake  arose^ 
I  dare  say,  in  this  manner:  In  ancient  times  the 
Judges  and  the  House  of  Lords  had  strong  contests 
upon  the  question  of  the  entail  of  lands.  Before  the 
statute  de  donis  there  were  estates  of  fees  conditional* 
The  Judges  got  rid  of  them  easily,  for  they  said,  that 
the  moment  a  man  had  issue  born,  these  estates  con- 
ditional were  converted  in  absolute  fees.  The  mem- 
bers of  this  House,  actuated  by  the  wish  to  preserve 
beyond  the  power  of  alienation  the  estates  which  they 
held  with  their  titles,  said  "  that  will  not  do,"  and  so 
they  made  another  attempt,  and  passed  the  statute  dc 
donis,  by  which  statute  estates-tail  were  created  and 
Wmii^A  per  formam  donu  What  was  the  consequence? 
Why  the  Judges,  in  order  to  bar  these  strict  limita- 
tions, invented  fines  and  recoveries,  by  which  this 
House  was  again  defeated.  But  that  strictness  of 
limitation  which  prevailed  in  consequence  of  the  sta- 
tute de  donis  was  not  at  all  applicable  to  titles  of  ho- 
nour, so  that  when  the  learned  Judge,  in  the  case  re- 
ferred to,  made  that  application  of  the  statute,  he  got 
into  a  confusion.  It  is  true  that  the  King  cannot  make 
a  grant  of  land  to  a  man  and  his  heir  male,  for  that  is 
a  greater  grant  than  the  law  will  allow  on  the  part  of 
the  Crown;  but  a  private  man  making  such  a  grant 
gives  the  grantee  a  fee.     This  takes  place  by  the 
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operation  of  the  statute  ck  donis;  but  the  Judges  have  issi. 
held  that  titles  are  not  within  the  provisions  of  that 
statute.  My  Lords,  there  is  a  great  distinction  taken 
by  all  the  highest  law  authorities,  between  the  descent  of 
lands  and  the  descent  of  honours,  but  there  is  none  at 
all  between  the  descent  of  two  kinds  of  honours ;  and 
the  same  principle  that  governs  one  must  govern  the 
other.  There  was  no  necessity  for  an  Act  of  Par- 
liament to  grant  these  honours  in  this  case  any  more 
flian  in  that  of  Sir  Aubrey  de  Vere.  The  King  may 
make  a  man  a  peer  by  affixing  his  seal  to  the  instru- 
ment creating  the  dignity,  and  all  that  this  House  has 
to  do  is  to  stand  by  and  to  see  that  this  act  of  the 
King's  prerogative  is  exercised  in  compliance  with 
the  forms  prescribed  by  the  law.  I  am  not  aware  that 
there  is  any  foundation  for  the  argument,  that  we  must 
construe  this  patent  more  strictly  or  more  favourably 
than  any  other.  All  written  instruments,  whether  be- 
tween states  or  individuals,  must  be  decided  on  the 
same  principles,  for  the  rules  of  construction  are  alike 
in  almost  every  case,  and  after  all  are  but  the  rules  of 
common  sense  applied  to  the  understanding  of  an  in- 
strument The  decision  of  Lord  Eldon  in  the  Annan- 
dale  Case  appears  to  me  to  be  strongly  in  point  upon 
the  present,  but  the  Case  of  the  claim  to  the  Earldom 
of  Oxford  is  amply  sufficient  for  us.  In  that  Case  the 
House  decided  that  under  a  grant  to  the  taker  of  the 
tide  and  his  heirs  male.  Sir  Aubrey  de  Vere,  though 
not  descended  from  the  original  Earl,  was  entitled.  I 
come  then  to  the  question,  whether  the  King  has  the 
power  to  make  such  a  grant  ?  I  assume  that  he  has ;  and 
if  he  has  the  power,  I  ask,  has  he  not  exercised  it  ?  If 
the  Crown  meant  that  merely  the  descendants  of  the 
body  of  the  last  Earl  should  take,  would  not  the  same 
words  have  been  used  that  are  employed  in  an  ordinary 
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^^31.  patent?  The  circumstance  of  the  diflPerence  in  the 
words  shows  that  a  different  intention  was  entertained, 
and  the  decisions  that  have  taken  place  with  respect  to 
land  show  that  these  words  have  a  different  import 
from  those  which  are  required  to  create  an  estate-tail. 
It  is  clear,  however,  from  another  circumstance,  that 
the  Crown  intended  to  give  more  than  usual,  for  not 
only  is  the  Earl  to  have  the  precedence  that  would  be- 
long to  an  Earl  of  Devon  from  the  time  of  his  crea* 
tion,  but  he  is  to  enjoy  precedence  as  if  he  took  under 
the  creation  of  the  first  Earl  of  Devon ;  so  that,  with* 
out  travelling  out  of  the  record,  it  appears  to  me  that 
there  is  sufficient  to  justify  us  in  saying  that  in  point 
of  law  this  claim  is  fully  made  out  Upon  the  question 
of  the  pedigree,  I  have  already  expressed  my  opinion^ 
and  as  I  believe,  that  both  the  fact  of  the  descent  from 
the  first  Earl  of  Devon,  and  the  legal  effect  of  the  words 
in  the  patent,  are  in  favour  of  the  claimant,  I  can  have 
no  hesitation  whatever  in  seconding  the  motion  of  my 
noble  and  learned  friend. 

The  question  was  put  by  the  Earl  of  Shaftesbury, 
and  the  claim  allowed. 
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ERROR. 

FROM  THE    IRISH   COURT  OF    EXCHEQUER   CHAMBER.      4th  March 

1831. 

Ltsaght  and  ANOTHER         -  Plaintiffs  in  Error.         l^cht 
Walker  and  otheks  -        -  Defendants  in  Error.    ""«*  ^^'^^'^^"^ 

Walker 

Declaration  that,   in  consideration  of  Plaintiffs  appointing    and  others. 
P.  C.  his  agent.  Defendant  undertook  that  P.  C.  would  pi^adine 
faithfully  and  honestly  discharge  any  duty  assigned  to  or  Agreement, 
trust  reposed  in  hinu     Plea :  no  Undertaking  in  writiner.  ^^?'-  .Fraud*, 

*  00    Principal  and 

Replication ;  an  Undertaking  in  writing.  Demurrer  to  the  Agent,  Surety. 
replication,  for  that  this  was  bringing  matter  of  law  to  be 
tried  by  a  Jury.  But  the  replication  held  good,  as  putting 
in  issue  a  matter  of  fact  to  be  tried  by  a  Jury. 
Utt»  of  guarantie  to  Plaintiff  by  Defendant,  "  that  P.  C. 
shall  fidthfully  and  honestly  discharge  any  duty  assigned 
to  or  trust  reposed  in  him.''  Plaintiff,  upon  receiving 
this^  employs  P.  C.  as  his  agent.  Sufficient  consideration 
appears  on  the  face  of  the  guarantie  to  bind  Defendant. 
Plaintiff,  in  an  action  against  the  surety  for  an  Agent, 
shows,  that  he  employed  the  Agent  first  at  B.  and 
afterwards  at  L. ;  and  that  the  Agent  when  removed  to  L. 
was  indebted  to  him  in  a  considerable  balance,  and  pro- 
duces accounts  which  bear  on  the  face  of  them,  that  various 
sums  remitted  by  the  Agent  from  X>.  were  so  remitted  as 
the  proceeds  of  sales  made  at  X,  Held  that  the  Judge 
was  not  bound  to  direct  the  Jury  as  matter  of  law,  that 
they  must  consider  the  remittances  from  L.  to  be  made  in 
discharge  of  the  balance  due  at  J3.,  so  as  to  relieve  the 
surety  from  his  liability,  but  that  he  was  right  in  leaving 
the  question  to  the  Jury  on  the  whole  matter  in  evidence. 


This  was  a  Writ  of  Error  brought  by  the  Plaintiffs 
in  Error,  on  the  affirmance  by  the  Court  of  Exchequer 
Chamber  in  Ireland,  of  a  judgment  of  the  Court  of 
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Lysaght 
and  another 

V. 

Walker 
aud  others. 


ti 


Exchequer  there,  in  an  action  of  assunq>sity  brought 
against  them  by  the  Defendants  in  Error,  for  the  non- 
performance of  an  Undertaking  or  Guarantie,  con- 
tained in  a  letter  written  by  the  Plaintiffs  in  Error  to 
the  Defendants  in  Error,  of  which  the  following  is 
a  copy : 


"  Lisconnor,  l6th  December  1816. 
"  Gentlemen, 

Entertaining  the  highest  opinion  of  Mr.  Patrick 
Considine^s  integrity  of  character,  as  well  as  pro- 
priety of  conduct,  we  therefore  hold  ourselves  re- 
sponsible to  you  in  the  sum  of  Five  Hundred  Pounds 
sterling,  for  his  discharging  faithfully  and  honestly 
any  duty  assigned  to  or  trust  reposed  in  him  ;  and 
we  are  ready  to  execute  bonds  to  that  effect,  and  for 
that  or  any  larger  amount  that  may  be  necessary* 
whenever  you  require  it.  We  further  strongly  re- 
commend Mr.  Considine  as  a  person  likely  to  give 
satisfaction  in  every  respect,  as  far  as  depends  on 
individual  exertions  and  qualifications. 

"  We  are,  gentlemen,  your  obedient  servants, 

John  Lysaghty 
James  Daveni."^ 
To  Messrs.  Walker,  Perriott  &  Co. 
"  Brewers,  Limerick." 


It 

u 

<t 

u 
u 
u 


a 


Considine  was  appointed  in  1817  agent  for  this 
brewing  company,  for  the  sale  of  ale  and  porter  at 
Banagher,  where  he  remained  till  February  1821,  when  — 
he  was  removed  to  Loughrea,  and  sold  ale  and  porter  ^ 
there  for  the  company,  till  his  death  in  May  1821.  At-:: 
the  time  of  the  removal  there  was  a  balance  of  379 '•  - 
due  from  Considine  to  his  employers.  While  at^ 
Loughrea  he  sent  them  weekly  returns  of  his  sales 
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there,  and  remitted  to  them  various  sums  of  money       I83i. 
produced  by  such  sales  more  than  sufficient  to  cover     Lysaoht 
the  379/.,  if  the  money  so  received  could  be  applied    ^"^  *«'»'»'^»- 
in  liquidation  of  that  balance ;  and  it  was  one  of  the     Walker 
questions  la  the  cause,    whether  it  ought  to  be  so 
applied  or  not.    The  company  having  lost  the  379  /. 
by  the  agent,  brought  their  action  for  that  sum  against 
Lysagbt  and  Davern,  on  their  guarantie. 
The*  declaration  (which  was   of  Michaelmas  term  Declaration  of 

"KM'    ik       I 

1821)  consisted  often  special  and  two  common  counts,  x^^naid^^^ 

In  the  first  special  count,  the  Undertaking  of  the  Plain* 

ti£fs  in  Error  was  stated  to  be,  that  **  the  said  Patrick 

^^  Considine  would  faithfully  and  honestly  discharge 

^^  his  duty  as  agent  for  the  Defendants  in  Error,  for 

^  the  sale  of  ale  and  porter  at  Banagher,  in  the  King's 

"  County."     In  the  second  count>   that   **he  would 

^  faithfully  and  honestly  discharge  the  trust  reposed 

"  in  him,  as  such  agent,,  by  the  Defendants  in  Error." 

In  the  third  count,  that  the  Plaintiffs  in  Error  ^'  under- 

*'  took  and  became  responsible  to  the  Defendants  in 

"  Error  to  the  amount   of  500  /.  that  said  Patrick 

^  Considine  would  faithfully  and  honestly  discharge 

"  the  duty  of  such  agent."     And  in  the  fourth  count, 

that  the  Plaintiffs  in  Error  **  undertook  and  became 

^  responsible  to   the    Defendants    in  Error,    to  the 

*^  amount  of  500  /.  that  the  said  Patrick  Considine 

*^  would  faithfully  and  honestly  discharge  the  trust 

^  reposed  in  him,  as  such  agent,  by  the  Defendants  in 

^  Error."     In  these  several  counts  the  consideration 

far  the  Undertaking  is  stated  to  be,  that  the  Defendants 

in  Error  would  appoint  said  Patrick  Considine  their 

agent  for  the  sale  of  ale  and  beer  at  Banagher ;  and 

the  breach  assigned,    consists  in  his  not  paying  or 

handing   over  to    the    Defendants   in   Error   monies 

received  by  him  for  the  sale  of  ale  and  porter  at 

1?  3 
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6th  Count. 


Banagher.    In  the  fifth  count,  the  Undeirtaking  is  stated' 
to  be,  that  "  Patrick  Considine  would  faithfully  .and 
^^  honestly  discharge  any  duty  assigned  to  or  trust 
**  reposed  in  him  by  the  Defendants  in  Error.*'     And 
in  the  sixth  count,  that  the  Plaintiffs  in  Error  **  under- 
^^  took  and  became  responsible  to  the  Defendants  in 
^^  Error,  to  the  amount  of  5001.  that  Said  Patrick 
*^  Considine  would  faithfully  and  honestly  dischai^e 
*^  any  duty  assigned  to  or  trust  reposed  in  him,  by 
^^  the  Defendants  in  Error."      In  tthese  counts^  the 
consideration  for  the  Undertaking  is  stated  to  be,  that 
the  Defendants  in  Error  would,  at  the  request  of  tbe 
Plaintiffs  in  Error,    appoint  Patrick  Considine  their 
agent  generally ;  and  the  breach  assigned  consists  in 
his  not  accounting  with  Defendants  in  Error  for  money 
received  by  him  as  such  agent     In  the  seventh  and 
eighth  counts,  the  Undertaking  and  the  breach  of  it 
are  stated  as  in  the  fifth  and  sixth  counts ;  but  the  con- 
sideration for  such  Undertaking  is  stated  to  be,  that 
the  Defendants  in  Error  '^  would,  at  the  request  of  the 
*^  said  Plaintiffs  in  Error,  repose  in  Patrick  Considine 
^'  the  trust  of  agent  for  the  Defendants  in  Error,  to 
^^  sell  porter  and  ale  for  them  at  Banagher."     In  the 
ninth  and  tenth  special  counts  the  Undertaking  and 
consideration  for  it  are  stated  as  in  the  fifth  and  sixth 
counts.     But  it  is  further  stated  therein,  that  the  De- 
fendants in  Error  did  appoint  Patrick  Considine  their 
agent,  and  did  assign  to  him  the  duty  of  agent  to  sell 
ale  and  porter  for  them  at  Banagher,  and  to  perform 
other  duties  of  such  agent ;  averring  that  they  had  an 
establishment  for  sale  of  ale  and  porter  at  Banagher, 
and  had  at  such  establishment  divers  large  quantities 
of  ale  and  porter,  and  also  divers  utensils  of  their  trade 
of  brewers,  of  great  value ;  and  that  it  was  the  duty 
of  Patrick  Consadine  to  have  taken  care  of  the  said 
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establishment,  and  of  the  said  ale  and  porter  and  uten-      J^^^* 
sils ;  but  that  he  neglected  to  do  so ;  and  for  want  of  due     Lysacut 
-  care  of  such  establishment,  ale,  porter,  and  utensils,    ""*^  »»oiher 
permitted  the  said  establishment  to  go  to  decay,  and      Wai.kfb 
the  said  ale,  porter,  and  utensils  to  be  seized,  taken 
away  and  destroyed ;  whereby  the  Defendants  in  Error 
were  deprived  of  the  use  of  such  establishment,  and 
lost  a  krge  quantity  of  ale  and  porter,  and  also  divers 
utensils.     There  were  two  common  counts  for  money 
.  lent,  and  an  account  stated. 

To  this  declaration  the  plaintiff  in  error,  John  Lysaght  ^^'y  y^rm, 
(in  Hilary  tenn  182S),  pleaded  the  general  issue  of  Pleas  b>  John 
nan^asMfnpsit ;  and  also,  by  leave  of  the  court  as  to  ^^^'*' 
the  1st,  2d,  3d,  4th,  5th,  6th,  7th,  8th,  9th  and  10th 
counts,  that  the  said  several  promises  in  those  counts 
mentioned  were  special  promises  to  answer  for  the 
default  of  the  said  Patrick  Considine,  and  that  no 
agreement  in  respect  of  or  relating  to  the  said  several 
supposed  causes  of  action  in  those  counts  mentioned, 
or  any  of  them,  or  any  memorandum  or  note  thereof, 
wherein  the  consideration  of  the  said  several  special 
promises,  or  any  of  them,  was  stated  or  shown,  was  in 
writing,  or  was  signed  by  the  said  John  Lysaght,  or  by 
any  other  person  by  him  thereunto  lawfully  authorized. 
To  the  first  of  these  pleas  the  Defendants  in  Error  Replicadoih. 
added  a  similiter j  and  to  the  last  of  them  replied,  that 
notes  of  each  respective  agreement,  in  respect  of  and 
relating  to  each  respective  cause  of  action,  in  each  of 
those  respective  counts  mentioned,  wherein  the  con- 
sideration of  the  special  promises  in  each  of  those 
counts  mentioned,  was  stated,  were  respectively  in 
writing,  and  signed  by  the  said  John  Lysaght.     To  Special  De- 

o'  ^  .''  •iTi_Ti_j        niurrer  tiiere- 

which   latter  replication   the  said  John  Lysaght  de-  to,  by  Lysaght. 
murred  specially,  assigning  for  causes  of  demurrer, 
because  the  said  replication  did  not  tender  an  issue 
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1 831 .       triable  by  the  court,  or  by  a  jury,  and  attempted  to  take 
Lay^aght     ^^^^  ^^^  court,  and  submit  to  the  jury,  the  construction 
and  another    of  Written  instruments ;  and  because  the  said  replica- 
Waikee      tion  was  double,  and  also  because  the  said  Defendants 
01  ere.    j^  Error  ought  to  have  set  forth  in  the  said  replication 
the  written  instruments  mentioned  in  the  said  replica- 
tion ;   and  because,    even  supposing  that  a  verdict 
should  be  had  for  the  Defendants  in  Error,  on  an  issue 
taken  on  the  said  replication,  no  judgment  could  be 
pronounced  thereon ;  and  because  the  said  replication 
relied  on  a  case  different  from  that  stated  in  the  decla- 
ration, and  was  in  other  respects  uncertain,  informal, 
and  insufficient ;  and  the  Defendant  in  Error  joined  in 
demurrer. 
^""iS*^  Davern  suffered  judgment  to  go   by  default.     In 

Liiieyv.Hewit.  Trinity  term  1822,  judgment  was  given  by  the  Court 
II  nee,  494.  ^^  Exchequer  against  Lysaght  on  the  demurrer,  and 
in  July  following,  the  issue  of  non  assumpsit  by 
Lysaght  was  tried  before  a  special  jury,  who  found  for 
the  Plaintiffs  below,  and  assessed  the  damages  at  338  /. 
deducting  from  the  379  /•  a  sum  due  to  the  agent  for 
salary. 

At  the  trial  it  was  proved,  that  Considine  jsent 
weekly  returns  of  his  receipts  and  disbursements  to  his 
employers,  and  a  paper-writing,  being  the  state  of  the 
Banagher  account,  on  the  3d  February  1821,  proved  to 
be  in  Considine's  hand-writing,  was  given  in  evidence, 
to  show  that  the  balance  was  379/-  The  defendant 
counsel  for  Lysaght  objected  to  the  admission  of  this 
paper  in  evidence,  but  the  Judge  thought  it  admissible ; 
tion.  and  this  was  the  ground  of  the  first  exception. 

The  letter  of  guarantie  being  produced  in  evidence, 
the  Defendant's  counsel  objected  that  it  was  not  an 
agreement  binding  on  the  Defendant,  Lysaght,  since 
it  stated  no  consideration  for  the  promise,   but  the 
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Judge  thought  it  a  binding  agreement,  and  so  directed       i83i. 
the  jury;  and  this  was  the  ground  of  the  second  ex-    j^y^j^^^^ 

Ception.  awd  another 

The  Defendant's  counsel  also  insisted  that,  supposing  second  ex- 
ihe  letter  to  be  a  sufficient  agreement  to  charge  him,  it  cep'^o"- 
varied  from  every  count  in  the  declaration,  and  that, 
on  this  account,  the  Judge  ought  to  direct  the  jury  to 
find  for  the  Defendant,  but  the  Judge  was  of  opinion 
that  it  did  not  vary  from  all  the  counts  in  the  declara- 
tion, and  so  directed  the  jury ;  and  this  was  the  ground 
of  the  third  exception.  tion. 

The  Defendant's  counsel  also  insisted  that  the  aver- 
ment in  the  declaration,  that  the  Plaintiffs  had  ap- 
pointed  Considine  their  agent  for  the  sale  of  ale  and 
porter  at  Banagher  had  not  been  proved,  since  the 
evidence  was,  that  he  sold  at  Loughrea  and  other  places 
besides  Banagher,  but  the  Judge  was  of  opinion  that 
the  averment  was  sufficiently  proved ;  and  this  was  the 
ground  of  the  fourth  exception.  l^^  ^*^P- 

The  Defendant's  counsel  further  insisted,  that  the 
letter  merely  contained  an  offer  to  become  bound  for 
the  good  conduct  of  Considine,  and  that  the  Plaintiffs 
had  never  communicated  to  Lysaght  that  the  offer  was 
accepted,  but  the  Judge  was  of  opinion,  that  it  was 
not  merely  an  offer ;  and  to  this  the  Defendant's  coun- 
sel excepted.  JjJJ  '*'^P- 

The  Defendant's  counsel  also  insisted,  that  as  it 
appeared  from  the  evidence  that  remittances  had  been 
sent  from  Loughrea  more  than  sufficient  to  cover  the 
Banagher  balance,  the  remittances  so  made  ought  to 
be  considered  as  applicable  to  the  payment  of  that 
balance,  and  to  tlie  discharge  of  the  Defendant  from 
his  liability,  but  the  Judge  held  the  contrary,  and  to  Sixth  excep- 
this  also  the  Defendant's  counsel  excepted. 
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Seventh  ex- 
ception. 


The  Defendant's  counsel  next  insisted  that,  as  the 
Plaintiffs  had  given  the  Defendant  no  notice  of  the 
balance  due  from  Considine  at  the  time  of  his  removal 
from  Loughrea,  or  that  he  had  ceased  to  be  their 
agent  at  fianaghar,  and  had  taken  no  proceedings 
against  Considine,  the  surety  was  discharged  from  his 
liability ;  but  the  Judge  was  of  a  contrary  opinion^ 
and  to  this  also  the  Defendants  counsel  excepted. 

A  bill  of  exceptions  having  been  tendered  and 
sealed,  the  same  came  on  for  argument  before  the 
Judges  of  the  Court  of  Exchequer,  who  overruled  the 
exceptions,  and  gave  judgment  for  the  Plaintiffs,  and 
this  judgment  was  affirmed  in  error  in  the  Exchequer 
Chamber,  and  thereupon  a  writ  of  error  was  brought 
by  the  Defendants  returnable  in  Parliament ;  and  it 
was  contended  for  the  Plaintiffs  in  Error,  that  the 
judgments  of  the  courts  below  ought  to  be  reversed 
for  the  following  among  other  reasons : 


First,  Because  the  said  weekly  return  ought  not  to 
have  been  received  as  evidence  against  the  said  Plain- 
tiffs in  Error,  in  order  to  show  that  the  said  Patrick 
Considine  had  received  the  sums  of  money  with  which 
he  had  therein  debited  himself,  without  producing  the 
persons  from  whom  he  thereby  stated  he  had  received 
the  same,  for  the  declarations  of  a  principal  are  not 
evidence  against  a  surety.  Bacon  v.  Chesny^  1  Stark. 
192;  and  although  Patrick  Considine  was  dead  at  the 
time  the  said  weekly  return  was  offered  in  evidence^ 
yet  this  circumstance  does  not,  it  is  submitted,  render 
his  declaration  admissible  for  the  purpose  for  which  it 
was  offered,  inasmuch  as  entries  by  deceased  persons 
have  never  been  received  in  evidence,  to  prove  the 
truth  of  the  entries  themselves  in  order  to  charge  third 
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persons  with  the  payment  of  money ;  and  because  they 
are  peculiarly  objectionable  where  the  facts  sought  to 
be  established  by  them  are  of  recent  occurrence,  and 
if  true,  capable  of  proof  by  living  witnesses. 

Secondly,  Because  it  is  enacted  by  the  statute  of 
frauds,  '^  that  no  action  can  be  maintained  whereby  to 
^  charge  the  Defendants  upon  any  special  promise  to 
'*  answer  for  the  debt,  default,  or  miscarriage  of  another 
*^  person,  unless  the  agreement  upon  which  such  action 
*^  shall  be  brought,  or  some  memorandum .  or  note 
"  thereof,  shall  be  in  writing,  and  signed  by  the  party 
*^  to  be  charged  therewith ; "  and  it  has  been  established 
by  a  lotig  series  of  cases,  that  the  promise  is  not 
binding  by  the  statute  unless  the  consideration  which 
forms  part  of  the  agreement  is  stated  in  writing  ;  and 
it  is  humbly  submitted  that  the  consideration  for  the 
promise  of  the  said  Plaintiffs  in  Error  does  not  appear 
upon  the  written  document  produced  to  prove  the  pro- 
mise ;  in  order  to  effectuate  the  object  of  the  statute, 
it  is  clear,  that  if  it  is  essential  that  the  consideration 
must  appear  at  all,  it  is  equally  so  that  it  must  appear 
by  language  unequivocally  clear,  and  incapable  of 
having  its  construction  influenced  by  parol  proof  of 
extrinsic  facts ;  but  upon  the  face  of  the  memorandum 
in  question,  it  does  not  appear  whether  the  agreement 
relates  to  a  past  or  future  transaction,  it  might  relate 
to  either,  or  even  to  the  performance  of  an  illegal 
trust    Jenkins  v.  Reynolds^  3  Brod.  &  Bing.  14. 9S. 

Thirdly,  Because,  supposing  the  consideration  does 
appear  upon  the  face  of  the  said  written  memorandum, 
yet  that  consideration  is  not  truly  stated  in  any  count 
in  said  declaration ;  the  counts  which  state  the  con- 
sideration most  largely  are  those  which  allege  the 
promise  to  have  been  made  in  consideration  that  the 
Defendants  in  Error  would  appoint  the  s^id  Patrick 
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Considine  their  agent;  yet  it  is  plain,  upon  the  con- 
struction of  the  instrument,  that  the  Plaintiffs  in  Error 
would  have  been  equally  liable  if  a  different  trust  had 
been  reposed  in  him,  and  he  had  been  appointed  to* 
any   other  situation  instead  of   agent,   for  instance, 
clerk  under  one  of  the  other  agents. 
'    Fourthly,  Because  the  averment  which  is  in  each  of 
the  special  counts,  that  the  said  Patrick  Considine  had' 
been  appointed  agent  for  the  sale  of  ale  and  porter  at 
Banagher,  was  not  supported  by  proof  of  agency  there 
and  elsewhere. 

Fifthly,  Because  the  said  written  document  pro- 
duced to  prove  the  Undertaking  of  said  Plaintifis  \vt 
Error,  merely  contained  an  offer  on  the  part  of  said' 
Plaintiffs  in  Error  to  become  sureties  for  said  Patrick 
Considine,  and  the  said  Defendants  in  Error  ought  to 
have  shown  that  they  had  accepted  and  communicated 
their  acceptance  of  said  offer  to  the  said  Plaintiffs  in 
Error.     Mlvcr  v.  Richardson,  1  M.  &  Selw.  557. 

Sixthly,  Because  in  tliis  case  the  Plaintiffs  in  Error 
cannot  in  any  event  be  liable  for  any  sum  of  money 
save  what  the  said  Patrick  Considine  received  as  agent 
at  Banagher,  and  did  not  remit  or  account  for ;  and 
it  appears  by  the  evidence  in  this  case  that  the  said 
Patrick  Considine  had  remitted  to  the  said  Defendants 
in  Error  all  sums  of  money  which  he  had  received  as 
such  agent  at  Banagher,  and  consequently  that  the 
balance  of  379/.  1  s.  9  J^.,  late  Irish  currency,  returned 
as  due  by  him  when  leaving  Banagher,  having  been 
fully  liquidated,  the  said  Plaintiffs  in  Error  are  now 
freed  from  any  liability  to  which  they  might  have  been, 
subject  on  account  of  that  balance ;  and  that  said  ba- 
lance has  been  discharged  appears  by  an  inspection  of 
the  said  weekly  returns  which  were  read  in  evidence 
in  this  case.     The  last  weekly  return  transmitted  by 
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Oonsidine  from  Banagher  was  for  the  week  ending        i83i. 
the  Sd  of  February,  and  in  that  account  the  balance  of     L^sAGHf 
379 /.  ^s.  9  id.  is  struck  against  him ;  the  said  Patrick    and  another 
Considine  was  removed  from  Banagher  to  Longhrea  in     WAtKCR 
the  middle  of  the  ensuing  week,  namely,  the  6th  day    awd  others, 
of  February ;  and  the  first  account  transmitted  from 
Loughrea  is  for  the  week  ending  the  10th  of  February ; 
ihe  debit-side  of  this  account  is  composed  of  three 
items  only,  namely,  the  balance  of  379 /.  1  ^.  9 id. 
carried  forward  from  the  last  account,  one  sum  of  20  /., 
and  another  of   15/.,  both  received    subsequent    to 
the  6th  February,  and  consequently  at  Loughrea ;  no 
credits  are  claimed  by  this  account,  and  the  sum  with 
which  the  said  Considine  debits  himself  is  the  gross 
amount  of  the  former  balance,    and  the  two   sums 
received   at  Loughrea,  making  together  the  sum  of 
414  /•  1  ^.  9hd.;  this  sum  forms  the  first  item  in  the 
debit-side  of  the  next  succeeding  account ;  in  the  suc- 
ceeding accounts,  the  items  in  both  sides  are  entered 
in  chronological  order ;  and,  in  the  absence  of  any 
evidence  to  show  a  different  intention,  amount  to  an 
express  allocation  of  the  earliest  credits  to  discharge 
the  earliest  debits,  and  such  allocation  has  been  assented 
to  by  the  said  Defendants  in  Error,  who  regularly  re- 
ceived the  said  weekly  accounts  without  objecting  to 
such   application  of  the  payments  made. — ClaytorCs 
CasCy  1  Mer.  572.     And  it  is  submitted  that  the  Court 
of  Exchequer  must  have  acted   on  this  principle  to 
a  certain  extent  when  they  pronounced  the  order  of 
the  12th  day  of  February  1823,  by  which  the  verdict 
was  reduced  from  379/.  1  ^.  9  Jrf.  to  338/.  16 s.  3d. ; 
it  appearing  by  the  return  for  the  week  ending  31st  of 
March  1821,  that  the  sum  due  by  the  said  Patrick 
Considine  on  that  day  amounted  only  to  that  sum, 
and  inasmuch  as  said  Considine  remitted  considerably 


SS2 


CASES  IN  THE  HOUSE  OF  LORDS 


1831. 

Ltsaoht 

and  another 

«i 

Walksr 
<Hid  others. 


more  than  the  said  sum  of  379 /•  Is.  9 id.  after 
removal  from  Banagher,  the  said  balance  has  been 
thereby,  for  the  reasons  aforesaid,  altogether  dis- 
charged. Devaynes  v.  Noble^  1  Mcr.  568.  Brooke  v. 
Enderby^  2  Bro.  &  Bing.  70. 

Seventhly,  Because  the  said  Defendants  in  Error  had 
not  informed  the  said  Plaintiffs  in  Error  of  the  balance 
due  by  the  said  Patrick  Considine  at  the  time  of  his 
removal  from  Banagher,  and  did  not  inform  the  said 
Plaintiffs  in  Error  that  the  said  Patrick  Considine  had 
ceased  to  act  as  agent  for  the  said  Defendants  in 
Error  at  Banagher ;  and  they  had  not  taken  any  pro- 
ceedings against  the  said  Patrick  Considine  to  recover 
the  said  balance  due  by  him. 


For  the  Defendants  in  Error  it  was  contended  that 
the  Judgments  ought  to  be  affirmed,  for  the  following 
among  other  Reasons : 

First,  That  the  Undertaking  in  writing,  or  Guarantie 
signed  by  the  Plaintiffs  in  Error,  and  bearing  date  the 
l6th  December  1816,  was  sufficient  to  charge  the 
Plaintiffs  in  Error  for  the  debt  or  default  of  Patrick 
Considine ;  and  that  it  would  have  been  sufficient  for 
that  purpose,  even  though  it  had  not  contained  the 
consideration  for  entering  into  the  same.  A  different 
doctrine  was  indeed  laid  down  in  the  case  of  JVain 
against  Warlten^  5  East,  1 0.  But  the  propriety  of 
that  decision  was  questioned  by  Lord  Eldon,  in  a  case 
of  cp  parte  Minet^  14  Ves.  190,  who  said,  that  it  had  ' 
been  contradicted  by  a  variety  of  authorities ;  and  it 
was  expressly  over-ruled  by  him  in  the  case  ex  parte 
Gordon^  15  Ves.  286  ;  and  see  Fell  on  Mercantile 
Guaranties,  pp.  246,  &c.  16  East,  370 ;  Holt,  Ni.  Pri. 
154,  &c.  in  notes.  It  is  also  material  to  observe,  that 
the  fourth  section  of  the  Statute  of  Frauds  does  not 
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require  the  whole  agreement,  but  it  is  sufficient  if 
some  memorandum  or  note  thereof,  be  in  writing,  and 
signed  by  the  parties. 

Secondly,  That  if  it  were  necessary,  according  to 
the  case  of  fFain  and  Warlters^  that  the  consideration 
for  as  well  as  the  promise  by  which  the  party  binds 
himself,  should  appear  on  the  face  of  the  agreement, 
there  is  a  sufficient  consideration  in  the  present  case, 
namely,  the  appointment  of  Patrick  Considine  as 
agent  to  the  Defendants  in  Error,  to  support  the 
Undertaking  by  the  Plainti&  in  Error,  for  his  discharg- 
ing faithfully  and  honestly  any  duty  assigned  to  or 
trust  reposed  in  him ;  as  to  which,  see  the  Cases  of 
Stadt  (or  Stupp)  against  Lile^  9  East,  348  ;  1  Campb. 
242,  S.  C. ;  Morris  v.  Stacey,  Holt,  Ni.  Pri.  153 ; 
Boehm  y.  Campbell^  3  Moore,  15 ;  Russell  and  another 
Y«  Marsky,  3  Brod.  &  Bing.  SI  1 ;  and  Pace  v«  Marshy 
1  Bing.  216. 

Thirdly,  That  the  consideration  appearing  on  the 
face  of  the  Undertaking  did  not  vary  from,  but  was 
consistent  with  the  consideration,  as  stated  in  the 
several  counts  of  the  declaration. 

Fourthly,  That  the  Undertaking  contained  a  binding 
engagement  on  the  part  of  the  Plaintiffs  in  Error,  that 
the  said  Patrick  Considine  would  faithfully  and  honestly 
discharge  any  duty  assigned  to  or  trust  reposed  in 
him ;  and  was  not  merely  an  offer  on  the  part  of  the 
Plaintiffs  in  Error  to  become  sureties  for  the  said 
Patrick  Considine ;  and  that  it  was  not  necessary  for 
the  Defendants  in  Error,  to  show  that  they  had  com- 
municated to  the  Plaintiffs  in  Error,  tliat  they  had 
accepted  them  as  such  sureties. 

Fifthly,  That  the  replication  of  the  Defendants  in 
Error  to  the  second  plea  of  the  Plaintiff  in  Error, 
John  Lysaght,  was  good  and  sufficient  in  law ;  and  was 
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warranted  by  the  case  of  Maggs  v.  Ames^  1  Moore, 
and  P.  S94 ;  which  was  determined  on  the  authority 
of  a  similar  case  of  Saunders  v.  IVake/ield,  4f  Bam.  & 
Aid.  595.     Lilley  v.  Hewit,  11  Price,  494. 

Sixthly,  That  the  paper-writing  produced  to  the 
witness  Morty  Flanagan,  being  one  of  the  weekly 
returns  transmitted  by  the  said  Patrick  Considine,  as 
agent  to  the  Defendants  in  Error,  of  the  porter  and  ale 
received  and  sold  by  him,  and  of  the  mcmies  paid  to 
hkn  as  such  agent,  was  admissible,  and  properly  re- 
ceived in  evidence  against  the  said  John  Lysaght,  in 
order  to  show  that  the  said  Patrick  Considine  had 
received,  as  such  agent,  the  sums  therein  stated  to 
have  been  received  by  him,  and  the  balance  stated  by 
him  to  be  due.  See  1  Phil.  Evid.  4  Ed.  285-6,  and 
the  cases  there  cited. 

Seventhly,  That  upon  the  evidence  stated  in  the  bill 
of  exceptions,  the  averments  in  the  declaration, .  that 
the  said  Patrick  Considine  had  been  appointed  by  the 
Defendants  in  Error,  and  had  acted  as  their  agent  for' 
the  sale  of  ale  and  porter  at  Banagher,  were  sufficiently 
proved. 

Eighthly,  That  upon  such  evidence,  the  sum  of 
money  remitted  by  the  said  Patrick  Considine  to  the 
Defendants  in  Error,  after  the  Sd  February  1821,  ought 
not  to  be  considered  as  applicable  to  the  discharge  of 
the  balance  of  379/.  1^.  9hd.  due  on  that  day,  but 
might  be  applied  by  the  Defendants  in  Error  in  dis* 
charge  of  the  debits  appearing  against  the  said  Patrick 
Considine  in  the  interval  between  the  said  3d  February 
and  the  time  of  his  death. 

Ninthly,  That  the  said  John  Lysaght  was  not  dis- 
charged from  his  liability  as  surety  for  the  said  Patrick 
Considine  by  reason  of  the  Defendants  in  Error  not 
having  informed  the  said  John  Lysaght  of  the  balance 
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due  by  said  Patrick  Considine  at  the  time  of  his  removal 
to  Loughrea,  or  that  said  Patrick  Considine  had  ceased 
to  be  their  agent  at  Banagher  ;  or  by  their  not  having 
taken  any  proceedings  against  him  for  such  balance. 

Lord  Tenterden  : — In  this  case  there  are  several  dis- 
tinct points  to  be  considered.  In  the  first  place,  we 
have  to  attend  to  what  appears  on  the  face  of  the 
record,  and  to  the  question  as  to  the  demurrer  to  the 
replication  to  one  of  the  pleas.  There  are  several 
counts  in  the  declaration,  the  substance  of  which  is, 
that  the  Defendants,  Lysaght  and  Davern,  who  are 
here  the  Plaintiffs  in  Error,  undertook  to  guarantee  the 
fiatithful  discharge  of  his  duty  by  one  Patrick  Consi- 
dine ;  and  it  appearing  on  the  face  of  the  declaration, 
that  the  question  arises  on  an  agreement,  and  the 
statute  ofYrauds  requiring  that  it  should  be  in  writing, 
the  defendant,  Lysaght,  pleaded  the  general  issue  to 
the  whole  of  the  declaration ;  and  as  to  ten  of  the 
counts,  he  pleaded  specially,  "  that  the  said  several 
promises  in  these  counts  mentioned  were  special 
promises  to  answer  for  the  default  of  the  said  Patrick 
"  Considine,  and  that  no  agreement  in  respect  thereof, 
or  relating  to  the  said  several  supposed  causes  of 
action  in  these  counts  mentioned,  or  any  of  them, 
or  any  memorandum  or  note  thereof,  wherein  the 
"  consideration  of  the  said  several  special  promises, 
or  any  of  them,  was  stated  or  spoken,  was  in  writing, 
or  was  signed  by  the  said  John  Lysaght,  or  by  any 
other  person  by  him  thereunto  lawfully  authorized.'* 
It  is  not  necessary,  in  my  view  of  the  question,  to  con- 
sider whether  this  plea  was  good  or  bad,  although 
I  should  be  rather  inclined  to  think  that  it  is  bad. 
But  the  replication  was,  "  that  notes  of  each  respec- 
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and  another   ^  tive  counts  mentioned,  wherein  the  consideration  of 
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Walker  "  the  Special  promises  in  each  of  these  counts  meh-^ 
and  others,  u  tioned  was  Stated,  were  respectively  in  writing,  and 
"  signed  by  the  said  John  Lysaght."  To  this  replica- 
tion the  Defendant  below  demurred;  and  the  question 
now  is,  whether  it  raised  an  issue  of  fact  proper  for 
the  consideration  of  a  jury,  for  if  it  transferred  an 
issue  on  matter  of  law  from  the  court  to  the  jury,  it 
was  bad.  The  point  seems  to  be  this,  whether  lhi9 
replication  went  to  leave  matter  of  law  to  be  tried  by 
the  jury. 
Sixth  Count.  Now  what  is  this  case?  The  declaration  states, 
*^  that  in  consideration  that  they,  the  said  Plaintiffs, 
^'  would,  at  the  special  instance  and  request  of  the 
^^  said  Defendants,  appoint  one  Patrick  Considine  their 
^'  agent,  they  the  said  Defendants  undertook,  and  then 
*^  and  there  became  responsible  to  the  said  Plaintifik 
**  to  the  amount  of  500  /.  that  the  said  P.  Considine 
"  would  faithfully  discharge  any  duty  assigned  to  or 
"  trust  reposed  in  him  by  the  Plaintiffs."  The  De- 
fendant pleads  that  no  agreement,  or  note  or  memo- 
randum thereof,  wherein  the  consideration  of  the  said 
several  special  promises,  or  any  of  them,  was  stated, 
was  in  writing,  or  signed  by  Lysaght. 

The  Plaintiff's  reply,  that  notes  of  each  respective 
agreement,  wherein  the  consideration  for  the  promises 
was  stated,  were  in  writing,  and  signed  by  Lysaght 
The  Defendant  pleads,  that  no  note  of  agreement  set- 
ting forth  the  consideration  for  the  special  promises 
was  in  writing :  the  Plaintiff  replies,  that  notes  of  the 
agreement,  stating  the  consideration  for  the  special 
promises,  were  in  writing.     Now  the  question  is  not 
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whether  the  plea  was  good  in  law  or  not,  but  whether 
the  replication  was  sufficient,  and  put  in  issue  a  point 
on  which  a  jury  might  give  a  verdict.  It  seems  to  me, 
that  it  is  in  that  view  good  and  sufficient;  and  that 
the  court  below  did  right  in  over-ruling  the  demurrer. 

That  being  disposed  of,  we  now  come  to  the  bill  of 
exceptions,  and  we  are  to  see  whether  there  was  any 
consideration  for  the  engagement  entered  into  by 
the  Plaintiff  in  Error.  The  Undertaking  is  in  these 
words : 

*•  Lisconnor,  l6th  December  1816. 

"  Gentlemen, — Entertaining  the  highest  opinion  of 
**  Mr.  Patrick  Considine's  integrity  of  character,  bs 
"  well  as  propriefy  of  conduct,  we  therefore  hold 
"  ourselves  responsible  to  you  in  the  sum  of  500  /.  for 
M  his  discharging  faithfully  and  honestly  any  duty 
^  assigned  to  or  trust  reposed  in  him.'' 
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It  appears  that  Considine  had  at  that  time  no  ap* 
pointment  under  the  Defendants  in  Error;  but  is  it 
possible  to  say  that  there  was  no  consideration,  when 
the  Plaintiffs  in  Error  say  to  the  Defendants  in  Error, 
**  if  you  will  employ  P.  C  in  a  situation  of  trust  we 
•'  guarantee  that  he  shall  faithfully  perform  his  duty  ?" 
That  is  really  the  general  effect  of  the  Undertaking, 
and  it  seems  to  me  evident  that  sufficient  considera- 
tioa  appears  on  the  face  of  it. 

The  next  question  is  whether  the  consideration  was 
such  as  was  alleged  in  these  counts.  I  think  it  was 
such  a  consideration  as  that  which  is  alleged  in 
the  sixth  count,  and  if  it  is  alleged  properly  in  any 
of  the  counts,  that  is  sufficient  to  support  the  action. 
The  letter  of  guarantee  is  perfectly  general.  The  early 
counts  stated  the  guarantee  to  be  for  the  faithful  dis« 
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^  of  ale  and  porter  at  Banagher,  but  the  sixth  count  is 

Lysaght  o 

and  anodier  perfectly  general,  that  the  Plaintiff  in  Error  undertook' 
and  became  responsible  to  the  Defendants  in  Error,  to 
the  amount  of  500/.,  that  said  P.  C.  would  faithfully 
and  honestly  discharge  anj/  duty  assigned  to  or  trust 
reposed  in  him  by  the  Defendants  in  Error,  and  the 
responsibility  undertaken  in  the  letter  was,  "  for  his 
discharging  faithfully  and  honestly  any  duty  assigned 
to  or  trust  reposed  in  him."  The  count  does  not 
represent  the  Plaintiffs  in  Error  as  undertaking  for 
Considine,  as  agent  at  any  particular  place,  but  states 
the  undertaking  for  him  generally  as  agent,  without 
naming  any  particular  place,  and  this  seems  to  me 
sufficiently  to  follow  the  terms  of  the  guarantee. 

The  next  question  on  the  bill  of  exceptions  was; 
whether  the  learned  Judge  ought  to  have  directed  the 
jury,  as  matter  of  law,  on  the  ground  mentioned  in 
the  sixth  exception,  to  find  for  the  Defendants,  or  in 
other  words,  whether  the  question  was  one  proper  for 
the  consideration  of  a  jury,  because,  if  it  was,  then  the 
Judge  was  not  bound  to  direct  them  absolutely  to  find 
either  one  way  or  the  other.  The  exception  was,  that 
inasmuch  as  it  appeared  from  the  evidence  so  given 
on  the  part  of  the  Plaintiffs,  that  P.  C.  had,  after  the 
3d  of  February  1821,  remitted  to  the  said  Plaintiffs 
sums  of  money  amounting  in  the  entire  to  more  than 
the  said  balance  of  379/.  due  on  that  day  ;  the  learned 
Judge  ought  to  tell  the  jury,  that  the  sum  so  remitted 
should  be  considered  as  applicable  to  the  discharge  of 
the  said  balance,  but  that  the  Judge  refused  to  give 
such  direction  to  the  jury.  The  Judge,  it  appears,  did 
not  think  himself  warranted  to  give  the  jury  that  kind  of 
direction,  and  he  accordingly  left  it  for  the  jury  to  say^ 
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upon  consideration  of  all  the  circumstances,  whether 
the  subsequent  remittances  were  a  discharge  of  the  first 
sum.  There  are  several  Cases  where  it  has  been  held, 
that  where  running  accounts  are  kept,  as  between  part- 
ners and  the  interests  of  third  parties  are  concerned, 
subsequent  payments  are  to  be  held  as  a  discharge  of 
previous  balances  due,  so  as  to  discharge  the  third 
parties.  That  is  the  case  in  partnerships,  and  I  am 
not  prepared  at  this  moment  to  say,  whether  sureties 
may  or  may  not  stand  in  the  same  situation  as  the  third 
parties.  But  what  was  the  situation  of  Considine  in  this 
case  ?  He  was  agent  for  the  Defendants  in  Error,  for 
the  sale  of  their  ale  and  porter  at  Banagher,  from  1817 
till  February  1821,  when  he  was  indebted  to  them  in  a 
balance  of  379  /. ;  he  then  goes  to  Loughrea,  retaining 
his  character  of  agent,  and  accounts  to  his  employers  for 
his  weekly  receipts,  and  makes  remittances  to  them  of 
monies  so  received  for  them  at  Loughrea ;  and  then  the 
question  is,  whether  the  monies  so  received  and  re- 
mitted are  to  be  considered,  as  an  absolute  rule  of  law, 
as  being  paid  in  discharge  of  the  balance  remaining 
due  on  the  Banagher  account,  or  whether  they  may  not 
be  considered  as  remittances  to  the  employers  of  the 
proceeds  of  their  own  goods  sold  at  Loughrea,  inde- 
pendently of  the  Banagher  balance  ;  suppose  the  agent 
had  written  a  letter  to  his  employers  from  Loughrea, 
stating,  "  I  have  this  day  received  from  such  a  person, 
"  for  goods  of  yours,  sold  to  him  here,  a  sum  of  20  /. 
"  and  this  I  send  to  you ;"  it  seems  to  me  contrary  to 
the  plain  sense  of  the  case  to  say,  that  this  was  not 
a^  remittance  for  goods  sold  at  Loughrea,  but  a  pay- 
ment in  reduction  or  discharge  of  a  previous  balance. 
Suppose,  then,  that  in  the  case  of  sureties,  as  well  as 
third  persons  dealing  with  partners,  it  should  be  held 
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and  anoiber  as  payments  of  a  previous  balance ;  can  you  not  so 
Walker  frame  your  accounts  as  to  take  them  out  of  the  rule,  as^ 
and  othcfs.  fQ^  instance,  might  not  the  parties  in  this  case  so  frame 
their  accounts  as  to  make  it  manifest  on  the  face  of 
them,  that  monies  received  on  the  sale  of  their  goods 
at  Loughrea  were  remitted  to  them  as  the  produce  of 
the  sale  of  these  goods  and  not  as  payments  on  ac- 
count of  a  previous  balance  ?  If  they  might,  then  it 
seems  to  me,  that  the  Judge  was  not  bound  to  direct 
the  jury  to  find  in  opposition  to  the  frame  of  the 
accounts  as  they  appeared  on  the  evidence,  and  that 
he  was  not  bound  to  tell  the  jury  that  they  must  con- 
sider the  remittances  from  Loughrea  as  paid  by  the 
agent  out  of  his  own  money,  in  reduction  of  a  previous 
balance.  I  think  then,  that  the  learned  Judge  was 
right  in  leaving  it  to  the  jury  to  say,  on  consideration 
of  all  the  circumstances,  on  what  account  the  remit- 
tances were  made.  The  jury  were  of  opinion  that  the 
remittances  were  made  for  goods  sold  at  Loughrea,  and 
they  found  for  the  Plaintifis  below  for  the  balance  of 
879  /.»  which  was  afterwards  amended  by  reducing  the 
sum  from  379  /.  to  338  /.  which  was  the  balance  men- 
tioned in  some  of  the  accounts.  I  have  looked  through 
them,  and  do  not  find  that  any  sum  was  remitted  from 
Loughrea  beyond  the  monies  received  there.  How 
then  has  the  balance  been  reduced  ?  The  way  in 
which  it  was  reduced  was  by  the  agent  taking  credit 
for  salary  and  charges,  and  not  by  payments  made  out 
of  his  own  money.  Looking  at  the  whole  of  the  case, 
I  think  the  Judge  was  not  bound  to  direct  the  jury,  as 
matter  of  law,  to  find  that  the  remittances  were  made 
in  discharge  of  the  balance,  and  that  he  was  right  in 
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leaving  it  to  tbe  jury  to  say  whether  the  remittances  rissi. 

were  .to  be  so  applied  or  not.     The  advice,  therefore,  lysacht 

which  I  have  to  give  your  Lordships  is,  to  affirm  the  and  another 

judgment     These  are  rather  nice  points,  and  I  say  Walker 

nothing  about  costs.  °°*^  ^^^"• 

Judgment  affirmed  accordingly. 
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Carpenter  {Exdem.  Palmerj^^^^^^^^^^  .^  ^^^^ 
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A  person  having  a  legal  estate  in  certain  premises  as 
trustee^  and  an  equitable  and  beneficial  interest  in  the  same 
estate,  executes  a  deed  which  might  be  construed  either  as 
purporting  to  pass  both  estates,  or  only  the  equitable  estate 
which  alone  he  had  a  right  to  convey ;  held,  that  the  instru- 
ment should  be  construed  as  intending  to  pass  only  the  estate 
which  he  had  a  right  to  convey ;  for  a  party  shall  be  presumed 
to  have  intended  to  do  only  that  which  he  had  a  right  to  do, 
provided  the  instrument  be  fairly  and  reasonably  capable  of 
that  construction. 

The  assignee  in  possession  of  an  equitable  life-estate  from 
tenant  for  life,  without  impeachment  of  waste,  holds  over 
after  the  death  of  the  tenant  for  life  against  the  trustee 
holding  the  legal  estate  both  for  tenant  for  life  and  remainder- 
men :  his  adverse  possession  as  against  the  trustee  does  not 
commence  till  the  death  of  the  tenant  for  life,  and  till  then 
the  statute  of  limitations  does  not  begin  to  run. 

In  Error  on  a  judgment  given  by  an  inferior  court  on 
exceptions,  the  Court  of  Error  is  confined  to  the  points  raised 
by  the  exceptions,  and  cannot  travel  dehors. 


Catherine,  Anna-Maria,  and  Elinor  Smith, 
daughters  and  co-heiresses  of  Edward  Smith,  be- 
came, at  his  death  in  1758,  entitled  in  fee  to  the 
property  called  the  Callowhill  Estates,  in  the  county 
of  Fermanagh,  subject  to  a  fee-farm  rent  of  50  /•  per 
Deed  of  Set-  annum.  In  1 77 1  >  Catherine  Smith,  the  eldest  daughter, 
tiemcnti77i.  being  then  of  age,  intermarried  with  Patrick  Palmer, 


ON  APPEALS  AND  WRITS  OF  ERROR.  flC)^ 

barrister  at  law,  son  of  the  Rev.  Thomas  Palmer,  and        issi. 
on  the  21st  September  in  that  year  a  deed  of  settlement     f^usset 
was  executed,  whereby  certain  lands  called  Corrigena   ^     ^- 
and  Lismacmurragh,  in  the  county  of  Longford,  held 
by  Thomas  Palmer  on  leases  for  lives  renewable  for 
ever,  were  conveyed  to  trustees,  Robert  Waller  and 
the  Rev.  Henry  Palmer,  to  the  use  of  Thomas  Palmer, 
the  father  of  Patrick,  till  the  marriage  should  take 
eflfect,  and  afterwards  in  trust  to  permit  Thomas  to 
take  the  rents  and  profits  for  life ;  and  in  case  Patrick 
should  die  before   Thomas,  or  at  whatever  time  he 
should   die,    living  the  said  Catherine,    then    from 
Patrick  s  death  to  the  use  of  Catherine  his  wife,  that 
she  might  take  therefrom  for  life  an  annuity  of  60  /. ; 
and  in   case  of  the  death  of  Thomas,  living  the  said 
Patrick,  then   in  trust  to  permit  Patrick  to  take  the 
rents  and  profits  for  life,  and  in  case  of  issue  one  child 
only  at  the  death  of  Patrick,  to  convey  and  assign  to 
such  issue  in  the  manner  therein  directed  ;  and  in  case 
of  two  or  more  children,  then  in  trust  to  convey  and 
assign  to  such  children  in  such  way  and  in  such  pro- 
portions as  Patrick  should  by  deed  or  will  appoint ; 
and  in  case  no  appointment  by  him,  then  as  Catherine 
should  appoint ;  and  in  case  of  no  appointment  by  her, 
then  as  the  trustees  or  the  survivor  should  appoint ; 
and  in  case  of  no  appointment,  then  in  trust  to  convey 
and  assign  the  said  leasehold  interest  to  the  issue  of 
the    marriage,  share   and   share  alike,  as   tenants   in 
-common,  at  their  respective  ages  of  21. 

And  Catherine,  for  the  considerations  mentioned, 
conveyed  her  third  part  of  the  Callowhill  estates  to 
the  trustees,  Robert  Waller  and  Henry  Palmer,  to  her 
own  use  till  her  marriage,  and  then  to  •  the  use  of 
Patrick  Palmer  her  husband,  for  life,  without  impeach- 
ment of  waste,  remainder  to  the  trustees  to  preserve 
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coDtiDgent  remainders ;  and  after  the  death  of  Patrick, 
io  the  use  of  the  said  Catherine  and  her  assigns  during  her 
life^  withovU  impeachment  of  wastey  and  after  her  de- 
cease to  the  use  of  the  issue,  in  such  manner  and  for 
such  estates  as  before  declared  in  respect  of  the  lands 
of  Corrigena  and  Lismacmurragh.  This  deed  was 
duly  registered  on  the  S6th  October  1771* 

The  marriage  took  ^ect,  and  in  1776  Patrick  the 
husband  died,  leaving  Catherine,  his  widow,  and  two 
sons  and  three  daughters  issue  of  the  marriage. 
Elinor  Smith,  third  daughter  of  Edward  Smith,  in 
1774  intermarried  with  the  Rev.  Henry  Palmer,  one 
of  the  trustees.  In  177^  Anna  Maria,  the  second 
daughter  intermarried  with  the  Rev.  William  New- 
comen,  bishop  of  Waterford,  afterwards  primate  of 
Ireland:  and  in  1778  Catherine  married  a  second 
husband,  the  Rev.  Joseph  Stock,  afterwards  bishop  of 
Killalo,  and  subsequently  of  Waterford.  Elinor,  the 
wife  of  Henry  Palmer  the  trustee,  died  in  1778>  leaving 
her  husband  and  a  son  surviving. 

In  1793  Stock  and  Newcomen  and  their  wives  le- 
vied fines  of  their  shares  of  the  lands  of  Callowhill ; 
mad  by  lease  and  release,  dated  31st  December  1793 
and  1st  January  1794,  they,  together  with  Henry 
Palmer,  one  of  the  trustees,  who  had  been  husband 
of  Elinor,  the  other  co-heiress  of  Edward  Smith,  in 
consideration  of  a  sum  of  4,000  /.  to  them  paid  by 
William  Fausset,  father  of  the  Plaintiff  in  Error,  in  the 
proportions  therein  mentioned,  viz.:  1,333/.  6^.  Sd. 
to  Newcomen  and  his  wife,  1,333/.  6^.  8d.  to  Stock 
and  Catherine  his  wife,  and  1,8331.  6  s.  8d.  to  Henry 
Palmer ;  conveyed  the  whole  of  the  Callowhill  estates 
to  William  Fausset,  his  heirs  and  assigns  for  ever. 

And  Stock  and  Newcomen,  and  their  wives,  for  them- 
selves, their  heirs,  executors,  &c.,  and  Henry  Palmer, 
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for  himself,  his  heirs,  &c.,  and  for  the  heirs  of  Elinor       issi. 
his  wife,  deceased,  covenanted  for  title  and  quiet  en-     Fausset 
joyment,  and  for  further  assurance,  and  that  the  fines   Caspekteb. 
should  enure  to  the  use  of  Fausset.     This  deed  was 
registered  in  March  1801. 

No  appointment  was  made  of  the  lands  of  Callow** 
hill ;  and  on  the  death  of  Catherine  in  1806,  her 
children  by  Patrick  Palmer  became  entitled,  as  was 
alleged,  to  the  equitable  estate  as  tenants  in  common 
under  the  deed  of  1771*  William  Fausset  remained 
in  possession  of  the  lands  from  1794  till  1821,  when 
he  died,  and  his  son  Charles  Fausset,  the  Plaintiff  in 
Error,  entered  into  possession  in  which  he  had 
continued. 

In  I8S0  this  ejectment  was  brought  in  the  Court  of  Ejectment  bv 
King's  Bench  by  the  Defendant  in  Error,  as  lessee  of  *^"^' 
the  children  of  Catherine  Smith  by  her  first  husband, 
Patrick  Palmer,  and  also  of  Anna  Maria  Newcomen, 
and  James  Palmer,  son  of  Henry  Palmer  and  Elinor 
Smith,  and  also  of  the  representatives  of  Robert 
Waller,  the  surviving  trustee  under  the  deed  of  i771» 
in  whom  the  legal  estate  was  vested,  in  order  to  con- 
test the  validity  of  the  fines  of  1793,  and  the  convey- 
ance of  1794.  The  demises  were  so  laid  as  to  include 
the  whole  of  the  Callowhill  estates,  but  it  was  stated 
by  the  Plaintiff's  counsel  at  the  trial,  that  substantially 
the  suit  was  at  the  instance  of  the  Palmers,  children 
df  Catherine,  who  sought  to  recover  only  their  third 
part. 

The  cause  came  on  for  trial  at  the  spring  assizes  for 
ihe  county  of  Fermanagh  in  1824,  and  the  deed  of 
1771,  the  fines  of  1793,  and  deed  of  1794,  the  pos- 
session of  the  Fausset's  having  been  given  in  evi- 
dence, the  counsel  for  the  Plaintiff  in  Error  required 
the  Judge  (Jebb)  to  direct  the  jurjr  that  the  fines  and 
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1831.       proclamations  of  1793,  and  the  deed  of  1794,  and  the 
Fauaset     possession  under  it,  constituted  a  disseisin  of  Robert 
».  Waller,  the  surviving  trustee,  or  insisted  that  he  ought 

to  leave  it  to  the  jury  to  presume  that  there  had  been 
such  a  disseisin;  but  the  Judge,  on  the  contrary, 
directed  that  the  fines  and  proclamations  had  no  legal 
effect  to  affect  the  title  of  the  lessors  of  the  Plaintiff  at 
law,  and  that  there  was  no  adverse  possession,  as 
against  Waller  or  his  heirs ;  and  to  this  the  counsel 
Exceptions,  excepted.  The  counsel  next  insisted  that  the  execution 
of  the  deed  of  1794  by  the  trustee,  Henry  Palmer, 
was  an  ouster  of  the  other  trustee,  Waller,  by  the  said 
Henry  Palmer,  and  that  the  possession  for  30  years 
under  it  was  an  adverse  possession,  as  against  Waller 
and  his  heirs,  and  that  the  suit  was  barred  by  the 
statute  of  limitations,  and  that  the  Judge  ought  so  to 
direct  the  jury  ;  but  the  Judge,  on  the  contrary,  di- 
rected them  that  they  were  not  at  liberty  to  presume 
such  ouster,  and  that  their  right  of  entry  was  not 
barred  by  the  statute ;  and  to  this  the  counsel  excepted. 
The  counsel  also  insisted  that  the  Judge  ought  to 
direct  the  jury,  that  from  the  evidence  they  might 
presume  that  Waller  had  executed  a  confirmation  of 
the  deed  of  1794,  or  otherwise  that  at  least  the  execu- 
tion of  that  deed  by  Henry  Palmer  operated  to  convey 
to  Fausset  a  moiety  of  Catherine's  third  part  of  the 
Callowhill  estates;  but  the  Judge  directed  the  con- 
trary, and  the  counsel  excepted.  The  jury  found  for 
the  Plaintiff. 

A  bill  of  exceptions  having  been  then  tendered,  and 
sealed,  the  same  came  on  for  argument  in  the  Court  of 
King's  Bench  in  T.  T.  1825,  when  the  exceptions 
were  overruled,  and  judgment  given  against  the  Plain- 
tiff in  Error ;  and  on  error  in  the  Exchequer  Chamber 
this  judgment  was  affirmed.     Whereupon  the  Plaintiff 
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in  error  brought  his  writ  of  error  returnable  in  Dom,        igsi. 
Proc,  and  submitted  that  the  judgment  ought  to  be      ^T^     ' 
reversed  for  the  following  reasons :  v. 

Caupentfji.' 

First,  Because  the  ejectment  was  not  brought  within 
20  years  after  the  title  of  the  lessors  of  the  Plaintiff 
claiming  the  legal  estate  accrued,  and  that  sufficient 
facts  appear  in  the  case  to  prevent  the  defendants  in 
error,  by  force  of  the  statute  of  limitations  of  the  10th 
of  King  Charles  the  First,  from  recovering  in  this 
ejectment. 

Secondly,  Because  the  fine  levied  by  Joseph  Stock 
and  Catherine  his  wife,  in  Hilary  Term,  in  the  33d 
year  of  the  reign  of  King  George  the  Third,  with  pro^ 
clamations,  for  the  purpose  of  conveying  the  estate  to 
a  purchaser,  and  the  subsequent  declaration  of  the  uses 
thereof,  to  William  Fausset,  and  his  heirs,  for  full  and 
valuable  consideration,  and  actual  possession  of  the 
said  William  Fausset  during  his  lifetime,  and  after  his 
death,  of  the  defendant  under  such  title  from  1st  Ja- 
nuary 1794,  without  entry  or  claim,  until  the  present 
ejectment  was  brought,  was  sufficient  to  sustain  the 
operation  .of  the  fine,  and  afford  to  the  defendant  the 
protection  of  the  statute  of  limitations  against  Robert 
Waller,  and  his  heirs,  the  lessors  of  the  Plaintiff. 

Thirdly,  Because  William  Fausset,  the  purchaser 
for  full  value,  was  a  stranger  to  the  trusts  of  the  deed 
of  1771  >  and  had  no  notice  thereof,  and  never  did  any 
act  recognizing  the  title  of  the  trustees,  and  as  the  fine 
of  Hilary  Term,  S3d  George  the  Third,  and  the  deed 
of  1794,  professed  to  convey  a  legal  estate  to  him,  he 
had  a  right  to  suppose  that  a  legal  estate  was  conveyed, 
and  never  claimed  any  protection  from  the  estate 
vested  in  the  trustees ;  he  therefore  entered  claiming 
the  legal  estate,  and  by  his  entry  and  subsequent  pos* 
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1831.       session  gained  such  a  sufficient  legal  seisin  as  to  afford 
Fadsset     ^^  ^™  ^^®  protection  of  the  statute  of  limitations. 
^     V.  Fourthly,  That  the  said   William  Fausset  bayins: 

Carpemtek 

been  a  purchaser  for  valuable  consideration,  without 
notice  from  Joseph  Stock,  and  Catherine  his  wife,  who 
were  in  possession,  and  treated  the  estate  as  their  own^ 
without  any  interference  of  the  trustees,  one  of  whom, 
namely,  Henry  Palmer,  was  a  party  to  the  said  deed 
of  1794,  and  the  execution  whereof,  by  the  said 
Catherine  Stock,  was  attested  by  Thomas  Palmer,  her 
eldest  son,  and  one  of  the  cestui  que  trust  of  the  said 
deed  of  1771?  and  which  deed  was  also  attested  by 
Mungo  Henry  Noble  Waller,  one  of  the  lessors  of  the 
Plaintiff  in  the  ejectment,  the  Plaintiff  in  Error  i9 
entitled  to  have  every  presumption  made  in  his  favoat 
of  which  the  law  will  allow ;  it  ought,  therefore,  to 
have  been  left  to  the  jury  to  say,  whether,  under  all 
the  circumstances,  they  would  not  presume  such  dis** 
seisin  or  adverse  possession  to  the  tide  of  Robert 
Waller,  the  surviving  trustee  in  the  settlement  of  1771i 
as  to  afford  the  said  William  Faussett,  and  the  Plaintiff 
in  Error,  deriving  title  under  him,  the  protection  of  the 
statute  of  limitations  from  the  said  time  of  the  entry  of 
the  said  William  Fausset,  under  the  fine  and  convey* 
ance  as  aforesaid. 

Fifthly,  Beicause  the  judgment  in  ejectment  was  for 
the  entirety  of  the  lands  contained  in  the  said  settler 
ment  of  1771 9  founded  upon  the  legal  title  of  the  heirs 
of  Robert  Waller,  the  surviving  trustee  named  therein, 
although  the  said  Henry  Palmer,  to  whom  jointly  with 
Said  Robert  Waller  the  legal  estate  had  been  conveyed 
by  the  said  settlement  of  1771 9  joined  in  the  said  con- 
veyance of  1794,  and  thereby  severed  the  joint  tenancy, 
iuid  passed  to  the  said  William  Fausset  the  legal  estate 
in  at  least  his  moiety  thereof. 
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For  the  Defendant  in  Error  it  was  contended  that  issi. 

the  judgment  ought  to  be  affirmed,  for  the  following  fausset 
reasons : 


v. 
Gabpemter^ 


As  to  said  first  ground  of  Exception. 

First,  Because  the  said  fine  of  the  said  Catherine, 
and  her  second  husband,  was  inoperative  to  afiect  or 
bar  the  title  and  right  of  entry  of  the  lessors  of  the 
Plaintiff,  at  the  time  of  bringing  the  said  ejectment, 
inasmuch  as  none  of  the  parties  to  said  fine  had  any 
legal  estate  in  the  said  lands  at  the  time  of  levying  the 
same,  or  at  any  time  afterwards. 

Secondly,  Because  the  possession  of  the  grantee 
under  said  deed  and  conveyance  of  the  1st  of  January 
1794  cannot  be  considered  as  adverse  to  the  title  of 
the  trustees  in  the  deed  of  1771  >  during  the  life  of 
said  Catherine,  the  said  Catherine,  in  concurrence 
with  her  then  husband,  being  competent  to  transfer 
her  life-estate  and  interest  in  the  said  lands  to  the  said 
grantee,  by  their  said  fine  and  deed,  and  consequent- 
ly the  said  trustees  having  become  the  trustees  of 
said  grantee,  after  the  execution  of  the  said  convey- 
ance of  1794,  they  could  not  have  entered  or  disturbed 
the  possession  of  the  said  William  Faussett,  and  those 
deriving  under  him,  such  possession  having  been 
rightful^  and  not  adverse^  during  the  life  of  said  Ca- 
therine. 

Thirdly,  Because  it  is  indispensable  to  constitute  a 
disseisin^  or  evidence  on  which  it  may  be  presumed 
that  the  possession  should  haye  been  held  adversely  to 
the  legal  title  in  the  lands. 

As  to  the  second  and  third  grounds  of  Exception. 
Fourthly,  Because  presumptions  are  made  and  autho- 
rized by  the  law  only  in  support  of  rightful  possession. 
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1831.       and  never  to  effect  a  tortious  breach  of  trusty  in  de- 
Fausset      struction  of  the  rights  and  interests  of  rightful  owners. 

Cahp'^ekter        ^®  ^^  ^^^  ^^*  ground  of  Exception. 

and  others.  Fifthly,  Because  the  deed  of  January  1794  cannot  be 
construed  as  insisted  on  by  Appellant  in  this  excep- 
tion to  operate  to  pass  the  said  Catherine's  third  part 
of  the  lands  and  premises  thereby  conveyed,  which  was 
then  vested  in  the  said  Henry  Palmer  jc//;^//^  with  Robert 
Waller  in  trust  for  the  uses  of  the  settlement  of  1771f 
without  violating  the  clear  and  manifest  intent  and 
object  of  the  parties  to  the  said  deed,  deducible  from  its 
language,  and  the  covenants  therein  contained.  This  is 
evident  from  the  manner  in  which  the  purchase-money 
is  agreed  and  recited  to  be  paid  in  several  distinct  and 
equal  thirds  to  the  several  grantors  and  their  respective 
wives,  or  in  their  right,  and  from  the  omission  of  the 
name  of  the  said  co-trustee,  Robert  Waller,  in  the  said 
conveyance,  without  whose  concurrence  it  is  admitted 
the  whole  of  said  trust-estate  in  said  third  could  not  be 
transferred ;  and  the  rather  as  such  construction  would 
necessarily  make  the  said  Henry  Palmer  guilty  of  a 
gross  breach  of  trust  in  the  said  conveyance,  which  the 
law  never  will  suppose  or  admit  where  another  reason- 
able construction,  consistent  with  the  apparent  intent 
of  the  instrument,  and  the  granting  parties  therein,  can 
be  given  to  the  deed. 

Sugden  (Sir  E.)  and  Preston^  for  Plaintiff  in  Error. 
Treslove  and  Abboty  for  Defendants  in  Error. 

The  following  cases  were  cited: — Croft  r. 


Plowd.  53Q ;  Hulme  v.  Hay  lock,  Cro.  Car.  200 ;  Sil- 
way  V.  Silway,  1  Vent.  260 ;  Rowe  v.  Power,  2  Bos. 
&  Pull.  N.  R.  1 ;  Lord  Huntingtower  s  case,  in  note  to 
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Pycrofti;.  Gregory,  4  Russ.  526;  Keene  v.  Deardon, 
8  East,  298;  Maiden  v.  Menill,  2  Atk.  3;  Smith  v. 
Packhurst,  3  Atk.  135-141  ;  2  Stra.  1105,  And.  315; 
Llewellin  v.  Mack  worth,  Barnard.  545  ;  2  Eq.  Ab.  579, 
pL8. 

It  was  objected  that  judgment  had  been  given  for 
the  entirety  of  the  estate,  whereas  the  real  parties  in- 
terested claimed  only  a  third  part;  but  that  point  was 
not  raised  on  the  exceptions,  out  of  which  the  Lords 
were  of  opinion  they  could  not  travel. 

Lard  IVynford: — I  do  not  think  it  necessary  to 
trouble  your  Lordships  with  more  than  a  few  obser- 
vations on  ibis  case.  The  points  made  are  two ; 
first,  as  to  the  construction  of  the  deed  of  1794;  se- 
condly, as  to  the  statute  of  limitauons. 

As  to  the  construction  and  effect  of  the  deed  of 
1794,  I  take  it  on  the  principle  stated  by  Sir  E.  Sug- 
den,  the  counsel  for  the  Appellant*  He  states  that 
the  purchaser  takes  what  the  parties  conveying  assume 
to  sell,  and  buys  that,  and  no  more.  Then  look  at 
the  deed,  and  see  what  is  the  scope  and  effect  of  it. 
Palmer  and  the  other  parties  interested  agree  to  sell, 
and  we  are  to  collect  from  the  whole  of  the  instru- 
ment taken  together,  whether  it  was  the  intention  of 
H.  Palmer  to  convey  only  that  estate  in  the  premises 
which  belonged  to  him  in  right  of  his  wife,  and  which 
he  was  entitled  to  convey,  or  whether  it  was  his  inten- 
tion to  convey  also  the  legal  estate,  in  which  he  had 
no  beneficial  interest  but  which  he  had  merely  as 
trustee.  The  only  difficulty  in  this  case  arises  from 
the  double  character  held  by  Palmer  with  respect  to 
these  estates,  and  then  let  us  see  what  he  conveys. 
Mr.  Abbot  puts  the  principle  in  the  strongest  possible 
way,  and  that  is,  that  your  Lordships,  in  judging  of 
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Fausset 

V. 

Carpenter. 


8  March. 
Judgment. 
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18S1.  the  design  and  object  of  a  deed,  will  not  presume 
Faumet  tibat  a  party  execntii^  the  deed  meant  to  do  and  did 
^  V.  what  he  was  wrons:  in  doingf,  when  a  construction 
may  be  put  on  the  instrament  perfectly  consistent  with 
his  doing  only  what  he  had  a  right  to  do.  He  had 
a  right  to  convey  his  own  estate,  but  he  did  wrong  if 
he  conveyed  more.  The  parties  to  this  deed  are  New- 
comen  and  his  wife,  Stock  and  his  wife,  and  Henry 
Palmer,  who,  as  his  wife  Elinor,  the  other  co-heiress 
of  Smith,  was  then  dead,  was  probably  tenant  by  the 
courtesy,  and  they  conveyed  the  Callowhill  estates  to 
William  Fausset  in  consideration  of  a  sum  of  4,000  L 
If  the  instrument  had  stopped  there,  one  might  say  that 
each  meant  to  convey  the  entirety — ^but  mark  what 
follows — ^in  three  equal  proportions  of  1,333/.  6^.  8dl, 
stated  to  be  severally  paid  to  each  of  the  said  grantors 
respectively.  Each  therefore  takes  his  proportion  of 
the  price,  and  the  fair  presumption  is,  that  each  sells 
his  proportion  only.  By  the  covenants  for  title  and 
quiet  enjoyment,  Palmer  appears  to  be  dealing  only 
with  the  interest  which  he  had  in  right  of  his  wife, 
and  covenants  for  himself  and  for  her  heirs.  Sir  E. 
Sugden  says  that  the  covenants  are  strong  in  his  &- 
vour,  since  they  went  to  the  entirety  of  the  estates 
No  doubt  they  might  be  considered  as  leaning  to  his 
side  of  the  question,  if  taken  in  these  terms ;  but  we 
must  take  the  whole  of  the  instrument  together,  and 
then  it  appears  that  each  covenants  for  what  he  sells, 
and  then  the  whole  three  covenant  for  the  entirety  of 
their  interests.  The  plain  meaning  therefore  is,  that 
H.  Palmer  does  not  here  convey  the  estate  which  he 
had  as  a  trustee,  and  which  he  would  have  done  wnmg 
in  conveying,  but  that  he  conveys  only  the  estate 
which  belonged  to  him  in  right  of  his  wife,  and  wbidi 
he  had  a  right  to  convey. 


ON  APPEALS  AND  WRITS  OF  ERBOR.  fiiS 

T|iQ  aecon4  point  is  the  statute  of  limitations ;  and       issi. 
if  the  argument  for  the  Plaintiff  in  Error  on  that  ground      ^j^jj^^ 
were  good  for  any  thing,  it  would  be  needless  to  make         «• 
marriage  settlements,  or  any  settlements  intended  to 
out-last  the  lives  of  the  parties  to  them.     Catherine 
Stock  had  an  equitable  estate  for  life  in  the  third  of 
the  Callowhill  estates,  and  after  her  death  it  went  to 
her  children.     All  that  she  could  convey  was  that 
equitable  estate  for  life,  and  that  she  had  expressly 
a  right  to  assign,  and  she  and  her  second  husband. 
Stock,  do  convey  it  to  Fausset,  who  stands,  with  re* 
fi^ence  to  the  trustees,  in  exactly  the  same  situation  as 
^e  did ;  and  she  being  the  cestui  que  trust  for  life, 
the  possession  of  Fausset  during  her  life  could  not  be 
an  adverse  possession  as  against  the  trustee.     Sir  E. 
Sugden  says  that  there  may  be  cases  where  the  posses- 
sion of  the  cestui  que  trust  may  be  adverse  as  against 
the  trustee.    I  will  not  say  that  it  is  absolutely  impos- 
sible that  there  should  be  such  cases,  but  if  there  are, 
they  must  be  strictly  confined  to  those  cases  where  the 
cestui  que  trust  holds  the  trustee  at  defiance,  and  says 
to  him,  ^'  You  are  no  trustee  for  me,  and  I  utterly 
^bny  your  title  to  be  my  trustee."    That  is  not  this 
<^ase.     Sir  E.  Sugden  says  that  her  conveyance  created 
^  difference  in  the  relations  between  the  cestui  que 
trust  and  the  trustee.     No  such  thing;  for  Fausset 
during  her  life  stood  in  the  same  relation  to  the  trus- 
tees that  she  did,  and  they  were  expressly  made  trus- 
tees for  her  assigns  as  well  as  for  herself.     Fausset 
^was  not  in  therefore  by  wrong,  till  her  death,  and 
till  that  time  the  possession  was  not  adverse,  and  the 
statute  did  not  till  then  begin  to  run. 

As  to  the  point  of  form,  I  need  say  nothing,  as  it 
has  not  been  raised  on  the  exceptions,  and  we  are 
here   confined  to   the   exceptions.     I   recollect  that 
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1831.       when  I  was  Chief  Justice  of  the  Common  Pleas^  I  sat 
Fausset     ^t  ^^^  head  of  the  Court  of  Error  'in  the  Exchequer 
Chamber,  on  a  case  where  it  was  held  by  eight  Judged 
that  we  could  not  go  out  of  the  exceptions.     I  advise 
that  the  judgment  be  affirmed. 

Lord  Tenterden: — Concurring  in  what  has  been 
said  by  my  noble  and  learned  friend,  I  shall  trouble 
your  Lordships  with  only  a  very  few  observations* 
The  first  point  to  be  considered  is  the  effect  of  the 
deed  of  1794.  The  deed  was  executed  by  H.  Palmer^ 
who  at  the  date  of  it  had  some  beneficial  interest  in 
the  estate  in  right  of  his  wife,  whether  as  tenant  by  the 
curtesy,  or  in  what  other  way,  is  not  very  materiali 
and  a  legal  interest  as  a  trustee,  and  the  question  is 
whether  the  deed  of  1794  operated  as  a  conveyance 
only  of  that  to  which  he  was  beneficially  interested,  or 
extended  to  that  estate  of  which  he  was  trustee.  Hie 
question  here,  as  your  Lordships  will  observe,  is  not 
as  to  whether  a  person  having  two  estates,  both  of 
which  he  might  innocently  convey,  but  as  to  a  person 
having  two  estates,  one  of  which  he  might  innocently 
and  properly  convey,  and  the  other  of  which  he  could 
not  convey  without  fraud  and  a  breach  of  trust  I  am 
satisfied  that  all  the  parties  conveying  meant  to  convey 
only  what  belonged  to  themselves,  and  that  H.  Palmer 
only  meant  to  convey  that  part  which  belonged  to  him 
in  right  of  his  wife.  The  consideration  was  the  sum 
of  4,000/.,  one  third  to  be  paid  to  the  Bishop  of 
Waterford  and  his  wife,  one  third  to  Joseph  Stock 
and  Catherine  his  wife,  and  the  other  third  to  Henry 
Palmer.  That  standing  alone  would  intimate  that  the 
parties  meant  to  convey  only  what  properly  belonged 
to  them,  and  that  supposition  is  confirmed  by  the  cove* 
nants.     Each  of  the  parties  covenants  for  that  party 
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and  those  who  might  claim  under  it,  and  Palmer  cove-        lasi. 
nants  for  himself,  his  heirs,  executors  and  administra-      Fausset 
tors,  and  for  the  heirs  of  Elinor  his  wife;  and  it  is  ^• 

observable  that  he  there  refers  to  the  right  of  his  wife  ; 
and  so  he  covenants  against  any  encumbrances  by  his 
wife,  her  father,  &c.,  and  further  assures .  for  her  and 
her  heirs.  The  form  of  the  covenants  show  that  he 
looked  only  to  the  rights  of  his  wife,  and  to  what  it 
was  lawful  for  him  to  convey,  and  the  Court  was  not 
bound  to  extend  the  scope  of  the  instrument  further, 
when  that  was  sufficient  to  satisfy  its  meaning. 

Then  as  to  the  statute  of  limitations ;  the  estate  was 
by  the  deed  of  settlement  of  1771  given  to  trustees, 
who  were  to  permit  her  or  her  assigns  to  take  the 
rents  and  profits  of  her  third  part  during  her  life. 
I  come  to  no  conclusion  upon  any  nice  distinction 
between  legal  and  equitable  estates.  My  opinion  is 
formed  on  the  single  ground  that  it  is  impossible,  under 
these  circumstances,  to  say,  with  any  ground  of  reason, 
that  the  possession  of  her  assignee  could  be  considered 
as  a  possession  adverse  to  that  of  a  trustee  holding 
subject  to  the  right  of  that  assignee.  I  also  advise 
that  the  judgment  be  affirmed. 

Mr.  Treslove : — Do  your  Lordships  please  to  make 
any  order  about  costs  ? 

Sir  E.  Sugden : — I  never  heard  of  such  a  claim  hav- 
ing been  made  before  in  a  case  like  this.  I  have 
always  understood  that  costs  were  allowed  only  when 
die  appeal  was  without  any  reasonable  foundation. 

Lord  Tenterden :  — I  am  not  aware  that  it  is  a  rule  of 
this  House  to  give  no  costs  wherever  an  appeal  or  writ 
of  error  presents  an  arguable  point.    The  Plaintiff  in 
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1B31.        Error  has  already  had  the  judgment  of  two  courts  o 
Fausskt     ^^^»  ^°^  ^  propose  that  the  judgment  be  affirmed  witi 
V.  100/.  costs. 

As  to  the  point  of  form,  the  Court  below  has  powe 
to  prevent  the  Plaintiff  below  from  recovering  mor 
than  that  part  of  the  estate  to  which  his  lessors,  tb 
children  of  Catherine,  are  entitled. 

Judgment  affirmed,  with  100/.  costs. 
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Cooke  and 
Bishop 

ANOTHER 


others  - 


-     Plainiiffs  in  Error. 

OF    ElPHIN  and   1        r\  I'     J      M     '      TP 

^        _       >     Defendants  in  Error. 


In  quote  impedit  to  determine  the  right  of  presentation  to  the 
vicarage  of  K.  in  the  diocese  of  E.,  Plaintiff,  to  prove  the 
presentation  of  a  clerk  by  the  person  under  whom  he  claimed, 
and  the  clerk's  admission  and  institution,  gave  in  evidence 
a  visitation-book  of  the  diocese  of  E.,  which  contained  the 
following  entry :  **  Henricus  Campion,  injure  dvili  Bacuh' 
reus  ac  verbi  Dei  predicator,  admissus  fuit  ad  insermendum 
cura  animarumf  in  eccksia  parochiali  de  Kilglasse,  per  Ed- 
wardum,  Elphin.  Episcopum,  sexto  Octobris  1622."  Through- 
out a  long  Ust  of  entries  in  the  same  book,  when  the  duty 
was  ad  inserviendum  cura  animarum,  or  ad  peragendum  qf- 
ficium  curati,  the  word  admissus  was  used  as  in  the  above 
entry ;  when  the  admission  was  in  vicariam,  the  words  used 
were  admissus  et  institutus. 
*The  Judges  of  the  Irish  Court  of  Common  Pleas,  before  whom 
the  action  was  tried  at  Bar,  directed  the  Jury,  that  the  above 
entry  as  to  the  admission  of  Compton,  '*  was  in  legal  con- 
struction to  be  taken  to  mean  that  Compton  had  been  ad- 
mitted and  instituted  to  the  vicarage  of  K.  on  a  presenta- 
tion by  some  other  person''  to  the  Bishop,  who  claimed  the 
advowBon  in  right  of  his  see,  "  and  that  the  only  question 
for  the  Jury  was,  by  whom  the  presentation  was  made." 
Exception,  that  the  entry  should  not  in  legal  construction 
be  taken  to  mean  that  Compton  was  admitted  and  insti- 
tuted to  the  vicarage,  but  exception  overruled,  and  judg- 
ment for  Plaintiff.  TTie  judgment  reversed  by  the  Exche- 
quer Chamber,  and  the  judgment  of  reversal  affirmed  by 
the  Lords,  for  that  the  Judges  ought  not  to  have  taken 
the  question  as  to  the  import  and  effect  pf  the  entry  out  of 
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Cook 
and  others 

V. 

Bishop  OF 

Elpoin 

and  another. 


the  hands  of  the  Jury,  and  that  having  so  taken  it  upon 
themselres  they  put  a  wrong  construction  on  the  entry. 

T.  HIS  was  an  action  q{ quare  impeditj  commenced  in 
1822  by  the  Plaintiffs  in  Error  against  the  Bishop  of 
Elphin  and  his  clerk,  the  Reverend  T.  Lloyd,  in  the 
Court  of  Common  Pleas  in  Ireland,  for  the  purpose  of 
having  it  determined  to  whom  belonged  the  right  of 
presentation  to  the  vicarage  of  Kilglass,  in  the  dio- 
cese of  Elphin.  The  Plaintiffs  claimed  the  right  of 
presentation  as  lay-rectors  of  the  parish  of  Kilglass, 
deducing  iheir  title  from  Sir  Patrick  Bamwall,  to 
whom  the  rectory,  and,  as  they  alleged,  the  advow- 
son  of  the  vicarage  as  appendant  thereto,  was  granted 
hy  letters  patent  of  James  the  First  The  defence  was 
in  substance  that  the  Bishop  then  was,  and  his  prede- 
cessors had  been,  seised  of  the  advowson  of  the  vica- 
rage in  gross,  and  as  of  fee  and  right,  in  right  of  the 
bishopric  of  Elphin;  and  that  the  Bishop,  being  so 
seised,  collated  Lloyd,  his  clerk,  who  was  duly  ad- 
mitted, instituted  and  inducted,  and  became  vicar  in- 
cumbent, whereby  the  church  was  full. 

The  action  was  tried  at  Bar  in  the  Court  of  Com- 
mon Pleas  in  Ireland,  in  or  about  the  month  of  May 
1825.  At  the  trial,  the  Plaintiffs  having  set  out  their 
title  to  the  rectory  of  Killglass  through  the  Bamwall 
family,  it  became  necessary  to  prove  a  presentation  by 
one  of  the  persons  through  whom  they  claimed.  With 
this  view  the  Plaintiffs  produced  two  regal  visitation- 
books  of  the  diocese  of  Elphin,  one  dated  the  10th 
August  1615,  the  other  dated  l6th  October  1633 ;  by 
which  documents,  amongst  others,  they  proposed  to 
establish  the  right  of  the  Barnwell  family  to  the 
living,  and  the  actual  presentation  of  the  Rev.  Henry 
Compton  to  the  vicarage,  by  Sir  Patrick  Barn  wall. 
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together  with  the  admission  and  institution  of  that 
clerk,  by  the  then  Bishop  of  Elpbin  in  the  year  1622. 
One  of  the  entries  in  the  regal  visitation-book  of  1633, 
(being  an  entry  respecling  the  admission  of  tbe  Rev. 
Henry  Compton,)  is  in  the  following  words :  "  Hen- 
ricus  Compton  in  jure  civili  Baccafeus  ac  verbi  Dei 
predicator,  admissus  fuit  ad  inserviend  curse  anima- 
rum  in  Eccli^  p5li  de  Kilglasse,  per  Edwardum 
Elphifi,  Epum,  sexto  Octobris,  1622.''  The  t?on- 
struction  of  this  entry  is  the  principal  point  under 
consideration. 

The  learned  Judges  of  the  Court  of  Common  Pleas 
in  Ireland,  in  their  summing  up  and  charge  to  the 
Jury,  declared  their  opinion  to  be,  ^^  That  the  said 
entry  in  the  said  regal  visitation-book,  of  l6th  Octo- 
ber 1633."  (meaning  thereby  the  entry  above  cited,) 
was  in  legal  construction  to  be  taken  to  mean,  in  the 
present  case,  that  the  said  Henry  Compton,  in  the 
said  entry  named,  was  admitted  and  instituted  by 
the  said  Edward  King,  the  then  Bishop  of  Elphin, 
^^  to  the  said  vicarage  of  Kilglass,   on  a  presenta* 
tion  by  some  other  person  to  tbei  said  bishop ;  and 
that  the  only  question  for  the  consideration  of  the 
**  Jury  respecting  the  said  entry  was,  by  whom  the 
said  presentation  was  made ;  and  that  if  upon  the 
"  whole  of  the  evidence  the  said  Jury  should  believe 
that  such  presentation  of  the  said  Henry  Compton 
was  made  by  the  said  Patrick  Bam  wall,  and  that  the 
"  advowson  of  the  said  vicarage  had  been  originally 
appendant  to  the  said  rectory,  and  had  not  been 
disappended  therefrom,  they  should  find  a  verdict 
*•  for  the  Plaintiffs." 

The  Jury  found  a  verdict  for  the  Plaintiffs. 
The  Defendant's  counsel  took  four  exceptions  to  the 
directions  of  the  Judges  as  to  the  title  of  the  Plaintiffs, 
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1831.       itnd  as  to  the  advowson  to  the  vicarage,  being  to  b0 

Cook       taken  by  intendment  of  law  to  be  appendant  to  the 

and  ochera     rectory,  if  there  was  no  sufficient  evidence  to  the  con- 

Bishop  of     trary.    These  are  not  here  material,  but  they  took  a 

a^d  another.   ^^^  exception  to  the  above-mentioned  direction  of  the 

Judges,  as  to  the  entry  relative  to  Henry  Compton,  oti 

which  alone  the  question  at  present  turns,  and  that 

was  in  these  words  : 

Exception.  «  Whereupon  the  said  counsel  for  the  said  Defend- 

f<  ants  did  then  and  there,  on  behalf  of  the  said  De^ 

^*  fendants,  except  to   the  said   opinion  of  the  said 

**  learned  Judges,  and  did  then  and  there  insist  that 

^'  the  said  entry   in  the  said  regal  visitation-book 

*^  should  not,  in  legal  construction,  be  taken  in  this 

*^  case  to  mean  that  the  said  Henry  Compton,  in  th^ 

<'  said  entry  named,  was  admitted  and  instituted  by 

<^  the  said  Edward  King,  the  then  Bishop  of  Elphin; 

*^  to  the  said  vicarage  of  Kiiglass,  on  the  presenta- 

*^  tion  of  8bme  otlier  person  to  said  Bishop. 

The  biU  of  exceptions  was  signed  by  the  Judges; 
and  was  afterwards  argued  in  the  Court  of  Common 
Pleas,  in  or  about  June  1827,  when  judgment  was 
given  for  the  Plaintiffs. 

The  Defendants  thereupon  brought  a  writ  of  errof 
in  the  court  of  Exchequer  Chamber  in  Ireland,  to 
reverse  the  judgment  given  by  the  Court  of  Common 
Pleas,  and  the  assignment  of  error,  as  to  this  ex- 
ception, was  in  the  following  words :  **  And  **  that 
'^  there  is  also  manifest  error  in  this,  that  the  said 
^'  learned  Judges  did  then  and  there  further  declare 
«<  and  deliver  their  opinion  to  the  said  Jury,  that  the 
^'  said  entry  in  the  said  regal  visitation-book  of  thti 
^'  l6th  day  of  October  1633,  which  is  in  the  words 

and  figures  following,  that  is  to  say,  ^  Henricus 
Compton  in  jure  civili  baccreus  ac  verbi  Dei  prce* 
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^  ^  dicator  admissus  fult  ad  inserviend  cur®  animaruia  iBSn 

^  ^  in  Ecclia  poll  de  Kilglasse,  per  Edwardum  Elphin  ckxnL 

ui    V^^^     •A»4/^   r^/«fr^Ki.:cf   lAoo>   «Ttta    ;»   l^n^^l    /^i^n.  and  others 


Epum,  sexto  Octobris  1622/  was,  in  legal  con- 
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**  struetion,  to  be  taken  to  mean  in  the  present  case,  Bishop  of 
*'  that  the  said  Henry  Compton  in  the  said  entry  andanother* 
^^  named  was  admitted  and  instituted  by  the  said^ 
Edward  King,  the  then  Bishc^  of  Elphin,  to  the 
said  vicarage  of  Kilglasse,  on  a  presentation  by 
some  other  person  to  the  said  Bishop ;  and  that  the 
"  only  question  for  the  consideration  of  the  Jury  re- 
'^  specting  said  entry  was  by  whom  said  presentation 
**  was  made;  and  that  if  upon  the  whole  of  the 
"  evidence  the  said  Jury  should  believe  that  such  pre- 
**  sentation  of  the  said  Henry  Compton  was  made  by 
^*  the  said  Patrick  Bamwally  and  that  the  advowson. 
'^  of  the  said  vicarage  had  been  originally  appendant 
'^  to  the  said  rectory,  and  had  not  been  disappended 
^'  therefrom,  they  should  find  a  verdict  for  the  said 
*'  Samuel  Cooke,  Peter  Free  and  Edward  Down/' 

The  learned  Judges  in  the  Exchequer  Chamber^  i6Juiyi83i. 
after  over-ruling  all  the  exceptions  but  that  which  has 
b^en  hereinbefore  cited,  revefensed  the  judgment  of  the. 
Conrt  of  Common  Pleas,  and  awarded  a  vemre  ile  novo^ 
The  ground  of  such  reversal  upon  this  exception  was, 
that  the  learned  Judges  of  the  Court  of  Cofnmon 
Pleas  ought  not  to  have  put  any  c<mstruction  upon  the 
said  entry  respecting  the  said  Henry  Compton,  but 
ought  to  have  left  it  entirely  to  the  Jury  to  put  their 
owti  construction  thereon. 

The  Plaintiffs  brought  their  writ  of  error  in  Parlia-. 
ment,  and  contended  that  this  judgment  of  the  Court 
of  Exchequer  Chamber  ought  to  be  reversed  for  the 
fdlowing  among  other  reasons  : 

First,  Because  the  learned  Judges  of  the  Court  of 
Common  Pleas  were  by  law  called  upon  to  give,  and 
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J^^^      were  justified  in  giving,  to  the  Jury,  their  construction 

Cook        of  the  entry  relating  to  the  aforesaid  Henry  Compton  ; 

V.  *"     ^J^d  that  regard  being  had  to  the  frame  and  language 

Bishop  op     q{  tjjg  ^hole  of  their  charge,  it  is  manifest  that  they 

and  another,   did  not  withdraw  the  question  of  construction  from  the 

Jury. 

Secondly,  Because  the  exception  upon  which  the 
judgment  of  the  Court  of  Common  Pleas  was  reversed, 
and  also  the  assignment  of  error  upon  such  exception, 
do  not  raise  the  objection  that  the  Court  of  Common 
Pleas  did  so  withdraw  the  construction  of  such  entry 
from  the  consideration  of  the  Jury.  The  proper 
question  raised  by  such  exception,  according  to  its 
frame  and  language,  being  only,  whether  the  learned 
Judges  of  the  Common  Pleas  had  in  their  direction  to 
the  Jury  put  a  correct  construction  upon  the  entry  re- 
specting the  said  Henry  Compton ;  and  not  whether 
the  said  learned  Judges  had  decided  that  such  con- 
struction was  for  the  Court  alone,  and  not  for  the  Jury, 
under  the  advice  of  the  Court  to  make. 

Thirdly,  Because,  taking  the  whole  charge  to  the 
Jury  together,  the  direction  of  the  Court  amounts  to 
no  more  than  this,  that  legally  such  entry,  coupled 
with  the  other  facts  of  the  case,  might  bear  the  con- 
struction in  question ;  and  that  the  Jury  might  legally, 
under  the  circumstances  of  the  case,  put  such  a  con- 
struction upon  the  said  entry ;  and  because  such  advice 
and  direction  were  legal  and  proper  advice  and  di- 
rection for  the  said  learned  Judges  to  give  to  the 
Jury. 

Fourthly,  Because,  had  such  question  of  con- 
struction been  left  entirely  to  the  Jury,  without  any 
suggestion  or  interpretation  from  the  Court,  the  Jury 
might  legally  have  arrived  at  the  same  conclusion  as 
that  which  was  stated  by  the  Court 
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The  Defendants  in  Error  maintained,  that  the  judg-        t83i 
inent  of  the  Court  of  Exchequer  Chamber  ought  to  be        q^^^ 

affirmed  for  the  following  reasons,  only  the  last  three  ^^  ^^^^^ 

of  which,  however,   go  to   the   point  at  present  in  Bishop  of 

*  £lphiv 

question :  and  anothef. 

First,  Because  the  Plaintiffs  have  shown  no  title  in 
themselves  to  present  to  the  vicarage  in  question. 

Secondly,  That  they  have  given  no  proof  of  any 
seisin  of  the  advowson  in  any  one  under  whom  they 
claim. 

Thirdly,  Because  it  is  not  an  intendment  of  law, 
in  the  absence  of  evidence  to  the  contrary,  that  the 
advowson  of  the  vicarage  of  Kilglass  was  appendant 
to  the  rectory. 

Fourthly,  Because  the  advowson  of  the  vicarage  did 
not  pass  to  Sir  Patrick  Bamwall  by  the  said  patent  of 
King  James. 

Fifthly,  That  there  was  no  proof  that  Matthew 
Viscount  Barnwall,  who  conformed  to  the  Protestant 
Religion,  was  the  heir  of  Nicholas  Viscount  Bamwall 
of  Kingsland,  party  to  the  deeds  of  the  20th  and  Slst 
of  July  1698,  and  who  is  alleged  by  the  Plaintiffs  to 
have  professed  the  Popish  religion ;  and  if  the  said 
Matthew  Viscount  Bamwall  of  Kingsland  was  not 
the  heir  of  the  said  Nicholas,  his  conforming  to  the 
Protestant  religion  does  not  confirm  any  title  upon  the 
Plaintiffs  claiming  through  him. 

Sixthly,  That  the  said  deed  of  1698  conveyed 
but  one  moiety  of  the  said  rectory  and  tithes  of 
Kilglass. 

Seventhly,  That  the  Jury  ought  not  to  have  been 
told  that  the  meaning  of  the  entry  in  the  regal  visi- 
tation*book  of  the  l6th  October  16S3,  must  in  legal 
construction  be  taken  to  mean  that  the  said  Henry 
Compton  in  the  said  entry  named  was  admitted  and 
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18S1.       instituted  by  the  then  Bishop  of  Elphin  to  the  vicarage 

Cook       of  Kilglass,  OB  the  presentation  of  some  other  person 

and  othen     jq  ^^  ^^[^  Bishop  ;  and  that  the  only  question  for  the 

Bishop  or    consideration  of  the  Jury  respecting:  the  said  entry  wag 

fuid  another,    hy  whom  the  said  presentation  was  made. 

Eig^ithly,  Because  in  legal  construction  the  entry 
in  question  ought  not  to  be  taken  to  have  such 
meaning. 

Ninthly,  Because  the  Jury  Qught  to  have  been  told 
to  compare  and  weigh  that  entry  with  the  other  evi- 
dence in  the  cause,  and  to  have  given  their  opinion 
upon  the  effect  and  meaning  to  be  attached  to  it. 

The  Attorney -General  and  Mr.  Torriano,  for  the 
Plaintiffs,  contended  that  at  present  they  were  con- 
fined to  the  consideration  of  the  5th  exception^  and 
as  to  that  exception  they  contended,  that  the  point  on 
which  the  judgment  of  reversal  by  the  Exchequer 
Chamber  turned,  namely,  that  the  inference  to  be 
drawn  from  the  entry  ought,  with  the  whole  evidence, 
to  have  been  left  to  the  Jury,  was  not  raised  by  the 
exception,  and  they  cited  the  case  of  Ball  v.  Mannings 
I  Dow,  380,  N.  S./\yhere  Lord  Tenterden  said,  p.  392, 
^^  if  the  direction  had  been  as  vague  and  general  as 
**  has  been  contended,  the  counsel  ought  to  have 
*^  brought  the  point  to  the  notice  of  the  Judge  at  the 
^'  time ;  but  as  that  was  not  made  a  point  of  objection 
^  or  exception  at  the  time,  the  Plaintiff  in  Error  cannot 
^*  avail  himself  of  it  pow."  But  supposing  that  the 
point  could  be  gone  into,  the  Judges  of  the  Common 
Pleas  had  not  taken  the  inference  to  be  drawn  from  the 
entry  out  of  the  hands  of  the  Jury,  and  if  they  had, 
lliey  had  put  the  right  co^tructiGp  on  the  entry,  for 
admission  was  large  euQugh  to  include  institution^  and 
i(  loight  \fe  inferred  from  the  circumstances  that  it  did 
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80  here.     The  judgment  of  reversal  was  by  the  nar- 
rowest majority. 

Lord  Wynford.  I  think  that  while  I  was  Chief 
Justice  of  the  Common  Pleas,  there  was  a  case  in  the 
Exchequer  Chamber  where  eight  Judges  held  that  we 
could  not  go  beyond  the  exceptions. 

Doctor  Lushingtonj  for  the  Defendants,  in  answer 
to  the  observations  that  there  was  only  a  bare  majority, 
read  a  passage  from  Lord  Tenterden^s  judgment .  in 
Ball  and  Mannings  1  Dow,  380,  N.  S.  cited  oA  the 
other  side  for  a  different  purpose,  '^  that  is  an  argu- 
^<  ment  which  cannot  prevail  in  this  House,  for  if  all 
^'  the  Judges  below  had  been  of  that  opinion,  and 
"  your  Lordship  were  of  a  different  opinion,  it  would 
"  be  your  Lordship's  duty  to  act  on  your  own  opinion, 
<<  although  contrary  to  that  of  the  12  Judges.  Courts 
"  of  error  would  be  estab  ished  in  vain  if  they  were 
"  to  be  influenced  by  the  opinions  of  Courts  below, 
"  instead  of  being  governed  by  their  own."  He 
contended,  that  he  was  entitled,  if  he  thought  it  ne- 
cessary, to  go  into  the  matter  of  all  the  exceptions ; 
but  he  would  have  a  serious  task  to  perform  if  it  were 
necessary  for  him  to  go  into  the  question  of  right,  and 
in  this  stage  of  the  cause  he  did  not  think  it  necessary. 
The  only  question  which  it  was  necessary  to  argue 
was,  whether  the  Judges  of  the  Court  of  Common 
Pleas  put  a  right  construction  on  the  entry,  which 
cectainly  was  a  point  raised  by  the  exception,  and  he 
contended  that  they  did  not,  and  refeiTed  to  the  whole 
of  the  entries  in  die  visitation-book  as  evidence  that  in 
cases  of  curacies  there  were  admissions  only ;  but  in 
cases  of  vicarages  there  were  superadded  institution, 
and,  except  in  one  instance  under  special  circumstances, 
induction  also. 
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Lord  Tenterden  : — ^This  case  comes  before  your 
Lordships  on  a  T^rit  of  error  from  a  judgment  of  the 
Court  of  Exchequer  Chamber  in  Ireland,  reversing 
a  judgment  of  the  Court  of  Common  Pleas  there. 
The  effect  of  that  reversal  was  not  to  put  an  end  to  the 
suit,  but  to  send  it  to  a  new  trial ;  and  if  your  Lord- 
ships should  be  of  opinion  that  the  judgment  of  the 
Exchequer  Chamber  should  be  affirmed,  that  will  not 
determine  the  right,  but  merely  send  the  case  to  an- 
other trial ;  and  as  I  think  that  it  ought  to  be  affirmed 
I  shall  abstain  from  expressing  any  opinion  whatever 
on  the  question  of  right,  but  shall  confine  any  thing 
which  I  have  to  say  entirely  to  the  single  point  before 
us«  I  studiously  avoid  saying  any  thing  extra-judi* 
cially  that  might  afterwards  be  quoted  as  indicating 
my  opinion,  when  the  several  parts  of  this  very  im- 
portant case  shall  be  under  investigation  below. 

The  suit  was  instituted  by  the  three  Plaintiffs  in 
Error  claiming  the  right  of  presentation  to  the  vicarage 
of  Kilglass.  In  the  course  of  a  proceeding  of  tbat 
kind  the  Plaintiff  must  show  that  he,  or  the  person 
under  whom  he  claims,  has  presented  to  the  living,  as 
this  is  the  only  legal  evidence  of  right,  otherwise  any 
person  might  set  up  a  claim  and  present  without  any 
shadow  of  right,  contrary  to  all  reason  and  good  sense* 
To  show  their  seisin,  it  was  alleged  by  the  Plaintiffit 
that  Sir  Patrick  Bamwall,  under  whom  they  claimed, 
had  presented  Henry  Compton  to  the  vicarage  in 
1622,  and  to  prove  this  they  read  an  entry  from  the 
visitation-book  of  the  diocese,  of  date  1633,  from 
which  it  appeared  that  Henry  Compton  was  admitted 
ad  inserviendum  cura  ammarum^  in  the  church  of 
Kilglass,  by  Edward  King,  the  then  bishop  of  Elphin, 
on  the  6th  October  1622. 

The  cause  was  tried  at  Bar  in  the  Court  of  Common 
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Pleas,  and  many  points  arose,  and  several  exceptions  i83i. 

were  taken  to  the  directions  of  the  Judges,  and  these  q^^ 

were  put  on  the  record,  and  brought  in  error  before  Md  otbtn 

the  Court  of  Exchequer  Chamber,  and  now  before  your  bishop  op 

The  exceptions  went  to  several  matters,  but  one  of 
them  only  has  been  made  the  subject  of  argument  at 
the  Bar,  and  to  that  I  shall  confine  myself.  The  direc- 
tion diere  given  by  the  Judges,  and  the  exception 
taken  to  it  by  the  counsel  for  the  Defendants,  were  in 
these  words : 


^*  And  the  said  learned  Judges  did  then  and  there 
further  declare  and  deliver  their  opinion  to  the  said 
jury,  that  the  said  entry  in  the  said  Regal  Visitation 
Book,  of  the  l6th   of  October  1639,  which  is  in 
the  words   and    figures   following,  that  is  to  say, 
*  Henricus  Compton,  injure  civili  Baccareus  ac  verbi 
'  Dei  predicator,  admissus  fuit  ad  inserviend  cure 
'  animarum  in  Scctia  poli  de  Kilglasse  p^r  Edwardum 
'  Elphin  EpSm,    sexto  Octobris,  l622,'  "  was,    in 
legal  construction,    to  be  taken  to  mean,  in  the 
present  case,  that  the  said  Henry  Compton,  in  the 
said  entry  named,  was  admitted  and  instituted  by 
the  said  Edward  King,  the  then  bishop  of  Elphin, 
to  the  said  vicarage  of  Kilglass,  on  a  presentation 
by  some  other  person  to  said  bishop  ;  and  that  the 
only  question  for  the  consideration  of  the  jury  re- 
specting said  entry  was,  by  whom  said  pres^itation 
was  made;    and   that  if  upon  the  whole  of  the 
evidence  the  said  jury  should  believe  diat  such  pre- 
sentation of  the  said  Henry  Compton  was  made  by 
the  said  Patrick  Barnwall,  and  that  the  advowson 
of  the  said  vicarage  had  been  originally  appendant 
to  the  said  rectory,  and  had  not  been  disappended 
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"  therefrom,  they  should  find  a  verdict  for  the  plain- 
tiffs. 

"  Whereupon  the  said  counsel  for  the  said  Defend- 
ants did  then  and  there,  on  behalf  of  the  said  De- 
fendantSy  except  to  the  said  opinion  of  the  said 
learned  Judges,  and  did  then  and  there  insist  that 
the  said  entry  in  the  said  regal  visitation-book 
should  not,  in  legal  construction,  be  taken  in  this 
case  to  mean  that  the  said  Henry  Compton  in  the 
said  entry  named  was  admitted  and  instituted  by  the 
said  Edward  King,  the  then  bishop  of  Elphin,  to 
^'  the  said  vicarage  of  Kilglass,  on  the  presentation 
"  of  some  other  person  to  said  bishop." 

Some  argument  was  used  at  the  Bar  to  the  effect 
that  this  was  not  a  clear  and  precise  direction  in  point 
of  law,  but  that  the  whole  was  left  quodammodo  to  the' 
jury.  I  think,  however,  that  the  direction  was  such 
as  entirely  to  exclude  that  argument ;  for  what  can  be 
clearer  than  this — that  the  entry  "  was,  in  legal 
construction^  to  be  taken  to  mean  that  the  ssdd 
H.  Compton  was  admitted  and  instituted,  &c.  atid 
that  the  only  question  for  the  consideration  of  the 
"  jury  respecting  the  said  entry  was  by  whom  the  pre- 
"  sentation  was  made.*' 

1  cannot  for  a  moment  doubt  that  that  was  a  plain  and 
distinct  direction  in  point  of  law  as  to  the  constructionr 
to  be  put  on  the  entry  ;  and  then  the  question  arises, 
whether  they  did  or  did  not  put  the  right  construction 
upon  it  I  am  clearly  of  opinion  that  they  did  not. 
In  general  and  ordinary  speech  the  admission  of 
a  rector  or  vicar  is  differently  expressed  from  that  of 
a  curate;  the  curate  is  admitted^  the  vicar  is  instituted, 
and  generally  inducted.  The  distinction  is  clear  in 
ordinary  speech,  although  words  may  be  confounded 
in  this  as  they  ace  in  many  other  instances*    But  in  the 
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ordinary  speech  of  learned  and  unlearned,  admission 
applies  to  a  curate,  institution  to  a  vicar. 

If  I  were  to  look  only  to  the  entry  itself  I  should 
be  strongly  inclined  to  think  that  the  true  construction 
had  not  been  put  upon  it,  unless  there  was  some  other 
evidence  to  show  that  such  was  the  sense  in  which  the 
words  were  to  be  taken  in  this  instance,  although  it 
was  not  the  ordinary  sense ;  and  it  is  on  that  account 
that  so  much  time  has  been  taken  up,  and  properly 
taken  up,  by  the  counsel  at  the  Bar  in  the  examination 
of  the  other  entries  in  this  document. 

Then  let  us  look  at  the  other  entries  in  the  document 
to  see  whether  admission  ad  inserviendum  curtz  am- 
marum^  means  institution  to  a  vicarage ;  and  in  the 
first  place  take  the  entries  as  to  this  same  person  in  the 
Visitation  Books  of  1633,  and  we  find  that  he  was  ad- 
mitted to  the  curacies  of  Kilglass,  Kilbride  and  Derrin, 
but  that  to  the  vicarages  of  Shankill  and  Clonfenloh, 
he  was  not  only  admitted,  but  instituted  and  inducted. 

^'  Henricus  Compton  in  jure  civili  Baccareus  ac 

verbi  Dei  predicator  admissus  fuit  ad  inserviend  cure 

animarum  in  Ecclia  poli  de  Kilglasse,  per  Edwardum 

Elphin  Epum,  sexto  Octobris,  1622. 

*'  Et  admissus  fuit  ad  inserviend  cure  animarum  in 
^'  Eccliis  poliis  de  Kilbride  et  Derrin  Elphin.     Dioc 

per  pfat     Epum,  X*  Aprilis,  1624. 

*'  dcus    Henricus   admissus  fuit   ad   vicariam    de 

Shankill  Elphin  Dioc.  et  institutus  in  eandem  p 

pfat  Epum,  X*  Novembris,  1621. 

*^  Et  inductus  in  eandem  per  Erasmum  Mathew 

arctiinum  Elphin,  30*  Aprilis  1622. 

^'  Admissus  et  institutus  fuit  in  vicariam  de  Clon- 
*•  fenloh,  per  pfat  Epum,  18*  Januarii  1627. 

''  Et  inductus  in  eandem  per  pfat  Erasmum  Mathew, 

septimo  Junii,  Anno  Dni  1628." 
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1831.  So  that  looking  only  to  the  case  of  this  very  person, 

"^^  we  see  here  two  instances  in  which  he  was  admitted  to 

and  others  curacics,  and  two  instances  in  which  he  was  instituted 

Bishop  07  and  inducted  into  vicarages.     Thus  far  as  to  the  par- 

But  this  is  not  all.  I  do  not  mean  to  go  in  detail 
over  all  the  entries  in  this  book,  but  I  took  some  pains 
in  examining  them,  and  I  have  found  about  20  in^ 
stances  in  which  admissions  to  curacies  are  set  down 
as  *^  admissus  fuit  ad  inserviendum  cum  aniniarum  ot 
ad  peragendum  offidum  curati ;  and  more  than  20  in* 
stances  in  which  the  admissions  to  vicarages  are  set 
down  as  institutus  fuit  in  vicariam  et  inductus  in  ecmdem. 
And,  as  has  been  observed  by  Doctor  Lushington,  in  all 
the  entries  of  institution  to  vicarages  induction  follows, 
except  in  one  instance,  and  the  exception  is  in  the 
case  of  one  of  those  vicarages  which  are  set  down  as 
being  usurped. 

This  was  the  visitation-book  of  1633.  But  let  us 
go  back  to  the  visitation-book  of  1615,  and  see  the 
state  in  which  this  living  was  at  that  period,  the 
appointment  of  Henry  Compton  being  in  the  inter- 
mediate time.  In  this  book  of  1615,  mention  is  made 
of  a  number  of  vicarages  as  being  then  usurped,  and 
among  these  is  the  vicarage  of  Kilglass,  which  is  stated 
as  being  usurped  by  Sir  Patrick  Bamwall.  The  vi- 
carage was  then  in  a  state  which  it  would  have  been 
very  difficult  to  understand,  if  it  had  not  been  set 
down  as  usurped  by  Bamwall,  for  it  was  not  held  by 
a  clergyman.  The  plain  meaning  of  usurped  there 
was,  that  he  had  usurped  what  belonged  to  the  vicar. 
He  farmed  the  rectory  which  was  then  in  the  Crown, 
by  which  it  was  afterwards  granted  to  Bamwall. 

The  visitation-book  of  1633  is  much  fuller  than  that 
of  1615  ;  and  see  how  Compton  is  there  mentioned, — 
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"  Henry  Compton,  a  good  preacher,  vicariusde  Clon-'       isso. 
"  fi^h.   Episcoptu confert.  valet  8 /.  ster.  p.  annum  ;'*      ^cowT 
and  this  corresponds  with  the  entry  before  mentioned,    «««*  others 
where  Henry  Compton  is  represented  as  having  been    Bishop  op 
admitted,  instituted  and  inducted  into  that  vicaragfe.  Rlphin 

Many  other  instances  are  to  be  found  in  these  books, 
all  leading  to  the  same  conclusion  ;  and  these  are  the 
reasons,  without  entering  into  the  subject  more  at 
length,  that  induce  me  to  think  that  the  Judges  of  the 
Common  Pleas  put  a  wrong  construction  on  the 
particular  entry  in  question,  and  that  the  Court  of 
Exchequer  Chamber  did  right  in  awarding  a  venire 
de  novo. 

Lord  fVynford: — If  I  were  called  upon  to  decide 
the  question  of  right  to  the  advowson,  as  between  the 
Bishop  and  the  representatives  of  Sir  P.  Bamwall, 
I  should  require  more  time  for  consideration,  as  that 
is  a  most  important  point,  not  merely  as  it  concerns 
this  benefice,  but  also  with  reference  to  others  standing 
in  the  same  situation.  The  declaration  states,  that  the 
rectory  of  Kilglass  belonged  to  the  Plaintiffs,  and,  as 
appendant  to  it,  the  right  of  presentation  to  the  vicar- 
age, and  also  (for  that  was  necessary)  that  one  of 
those  under  whom  they  claimed  did  present  a  clerk. 
The  evidence  was  of  various  kinds,  but  the  only  ques- 
tion here  is,  whether  the  Court  of  Common  Pleas 
decided  rightly  on  the  effect  of  it  as  far  as  it  applied 
to  the  single  point  at  present  before  us,  which  relates 
to  the  admission  of  a  clerk  to  the  vicarage.  The  evi- 
dence to  support  that  is  an  entry  in  the  visitation-book 
of  1633,  which  is  in  these  words:  Henricus  Comp- 
ton^  in  jure  civiii  baculareus  ac  verbi  Dei  predica- 
tor  admissus  fmt  ad  inserviendum  aura  animarum  in 
Ecclesia  poll  de  Kilglass  per  Edwardum,  Elphin  Epis- 
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1831.  copunif  sexto  Octobris  1622.  The  Judges  of  the 
qI^^  Common  Pleas  said  that  this  entry  was,  in  legal  con- 
and  others  structiony  to  be  taken  to  mean^  in  the  present  case, 
Bishop  op  that  the  said  Henry  Compton  in  the  said  entry  named 
and  MTth  r  ^^  admitted  and  instituted  by  the  said  Edward  King, 
the  then  Bishop  of  Elphin,  to  the  said  vicarage  of  Kil- 
glass,  on  a  presentation  by  some  other  person  to  the 
said  Bishop)  and  that  the  only  question  for  the  con- 
sideration of  the  Jury  respecting  the  said  entry  was, 
by  whom  the  said  presentation  was  made.  The  Jury 
being  thus  told  that  it  was  to  be  taken  as  clear  that 
Compton  was  admitted  on  a  presentation  by  some 
other  person  to  the  Bishop,  were  left  to  consider  whe- 
ther it  was  not  on  a  presentation  by  Bam  wall.  The 
Judges  were  not  warranted  so  to  direct,  but  ought  to 
have  left  the  matter  generally  to  the  Jury :  and  sup- 
pose that  had  been  done^  and  that  the  Jury  had  found 
that  it  was  on  the  presentation  of  another  person,  and 
that  that  person  was  Bamwall,  there  would  remain  an- 
other very  important  and  serious  question,  whether  the 
evidence  was  sufficient  to  show  that  this  was  a  presen- 
tation and  institution  to  a  vicarage,  or  whether  Bam- 
wall could  present  to  the  vicarage,  and  I  could  not 
bring  myself  to  say  that  it  was.  It  is  questionable 
whether  Bamwall  ever  had  it  in  contemplation  to  pre- 
sent to  the  vicarage.  It  appeared  that  he  himself  was 
in  by  usurpation,  not  perhaps  of  the  right  of  presen- 
tation, but  of  the  fruits,  and  it  was  not  likely  that  he 
should  present  to  the  vicarage,  but  only  that  he  should 
appoint  a  person  to  do  the  duties,  reserving  the  fruits 
of  the  vicarage  to  himself.  But  when  we  look  through 
tlie  long  list  of  entries  in  this  book,  we  find  that  cu- 
rates are  described  as  admitted  only,  while  vicars  are 
described  as  instituted  as  well  as  admitted ;  and  is  it 
possible,  when,  according  to  the  ordinary  rales   of 
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construction,  different  words  are  considered  as  mean* 
ing  different  things,  to  say  that  they  mean  the  same 
things  ?  According  to  my  notion  of  the  rules  of  con- 
struction of  written  instruments,  admission,  here,  is 
applied  to  curacies,  and  institution  to  vicarages.  My 
opinion  then  is,  that  the  Judges  of  the  Court  of  Com- 
mon Pleas  did  wrong  in  taking  the  construction  of  the 
entry  out  of  the  hands  of  the  Jury,  and  that  they 
themselves  put  a  wrong  construction  on  it.  I  think 
then  that  this  case  ought  to  be  sent  back  again,  that  it 
may  be  thoroughly  sifted,  not  merely  as  to  the  ques- 
tion whether  Bamwall  presented,  but  in  the  more  ex- 
tended view  as  to  whom  the  right  of  presentation  be- 
longed, a  most  important  question  with  reference  not 
merely  to  this  case  but  to  other  vicarages  in  the  same 
situation. 
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Judgment  in  the  Exchequer  Chamber  affirmed. 


END    OF   PART    II. 
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APPEAL 

9  March 
FROM   THE    COURT   OF   SESSION.  1831. 

J^  Marriage 

*-  ^  RiCHAED    BeMPDE   JoHNSTON    1       ,        „  Promise. 


KoNTMAK 


ELL     alias     HONYMAN 


Children 


^    *!  Promise. 

y  Appellant.  Evidence. 

>  Respondents. 


a  suit  for  a  Declarator  of  Marriage  founded  on  a  promise 
^ubsequente  copula  there  i^as   no   direct  evidence   of  the 
promise ;  but  from  facts  and  circumstances,  and  chiefly  from 
letters  written  by  the  Defender  to  the  Pursuer — (the  De- 
fender having  destroyed  the  letters  written  by  the  Pursuer 
to  him) — the  Commissary  Court  and  Court  of  Session 
thought  that  there  was  sufficient  ground  to  warrant  the 
inference  that  a  promise  of  marriage  had  been  given  and 
accepted  previous  to  the  concubitus,  and  declared  for  the 
marriage.    The  Judgment  affirmed  by  the  Lords. 


IN  1808,  Miss  Elizabeth  Campbell,  an  accomplished 
young  woman,  went  as  governess  to  the  family  of  Sir 
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William  Honyman,  a  Judge  of  the  Courts  of  Session 
and  Justiciar}^  and  continued  in  charge  of  his  daugh- 
ters for  six  years.  In  1811,  Mr.  Richard  Bempde 
Johnston  Honyman,  a  sou  of  Sir  William,  returned 
from  India ;  and  in  September  of  that  year  came  to 
reside  with  the  family  at  Smyllum  Park  near  Lanark. 
He  was  then  24*  years  of  age,  and  his  health  had  been 
in  some  degree  affected  by  the  climate  of  India.  Miss 
Campbell  was  at  that  time  25  years  of  age.  An  at- 
tachment took  place  between  the  parties ;  and,  as  was 
alleged  by  Miss  Campbdl,  a  marriage  was  proposed 
by  Mr.  Honyman,  and,  after  some  hesitation,  assented 
to  by  Miss  Campbell ;  and  it  was  agreed  that  they 
should  marry  as  soon  as  they  conveniently  could.  In 
January  1813,  Mr.  Honyman»  having  been  chosen 
member  of  parliament  for  the  Orkney  Burghs,  went  to 
London,  and,  as  had  been  agreed  upon,  a  written  cor- 
respondence took  place  between  the  parties.  In  April 
1813,  Mr.  Honyman  returned  to  Smyllum  Park,  and 
in  June  of  the  same  year,  according  to  the  lady's 
statement,  they  accepted  each  other  as  husband  and 
wife,  although  it  was  deemed  necessary  to  conceal  the 
marriage,  as  they  were  aware  that  it  would  be  dis- 
pleasing to  Mr.  Honyman's  father,  and  might  endanger 
his  succession  to  the  family  estates.  Mr.  Honyman  8 
income  at  that  time  was  only  200/.  a  year,  and  Miss 
Campbell  had  property  to  the  amount  of  about  500  /. 
in  all.  From  the  period  of  the  alleged  marriage,  the 
parties  secretly  cohabited  together  as  husband  atid 
wife,  and  in  the  summer  of  1814  the  lady  was  pri- 
vately delivered  of  a  child  at  Smyllum  Park,  and,  in 
36  hours  after  her  delivery,  she  proceeded  with  her 
child  in  a  carriage  to  Edinburgh,  and  having  recruited 
her  own  strength,  and  placed  her  child  out  at  nurae^ 
•he  returned  to  Smyllum,  where  she  remained  till  the 


ON  AFPEAI^S  AND  W^^ITS  OF  ERROR. 


207 


close  of  the  year,  and  then,  on  account  of  some  cir* 
cumstances  transpiring,  she  finally  left  the  family,  and 
went  to  visit  a  friend  in  the  vicinity  of  Inverary.  In 
the  summer  of  1815  she  returned  to  Edinburgh  and 
resided  with  an  aupt,  at  whose  house  Mr.  Honyman 
visited  her,  and  the  intercourse  was  continued.  In 
1816  the  lady  became  pregnant  of  her  second  child, 
and  went  to  York,  where  she  was  delivered ;  and  from 
that  period  till  1 820  she  resided  at  York,  supporting 
^erself  and  her  childreii  by  the  little  property  she  had, 
and  her  own  industry.  In  1820,  she  returned  to 
Edinburgh  and  resided  with  her  aunt  till  the  death  of 
the  latter  in  1821.  Miss  Campbell  then  fell  into 
a  state  of  bad  health  and  embarrassment,  and  wrote  to 
Mr.  Honyman  on  the  subject,  which  led  to  a  renewal 
of  the  intercourse,  and  this  continued  till  1823,  when 
]Mr.  Honyman  put  an  end  to  it.  In  1824  Miss  Camp- 
bell was  put  in  gaol  for  debt,  and  wrote  to  Mr.  Hony- 
man, earnestly  soliciting  him  to  do  something  for  the 
i^hijdren.  She  also  intimated,  that  as  she  saw  that 
Mr.  Honyman  wanted  to  get  rid  of  his  engagement, 
fihe  would,  without  further  delay,  commence  proceed- 
ings to  establish  the  marriage. 

Accordingly,  on  the  6th  of  May  1825  she  instituted 
a  suit  before  the  Commissaries,  concluding  for  a  decla- 
rator of  her  marriage,  and  of  the  legitimacy  of  her  two 
daughters.  The  summons  relied  chiefly  on  a  marriage 
/contracted  per  verba  de  prasenti ;  but  altbpugh  vaguely 
m^d  loQsely  drawn,  it  was  understood  as  containing 
enough  to  lay  a  foundation  for  the  evidence  of  a  mar- 
iria^  by  promise  subseqwnte  copula^  on  which  alone 
the  pase  turned,  the  marriage  per  verba  de  prasenti 
resting  only  on  the  Pursuer's  allegation,  while  the 
Defender  denied  that  there  was  any  marriage  at  all  in 
th^t  or  apy  other  way.    The  summons  stated  that  the 
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Defender  had  been  heard  by  persons  in  his  own  family, 
as  well  as  by  others,  to  acknowledge  the  Complainer 
as  his  wife;  and  she  referred  to  a  letter  from  the 
Defender  to  her,  in  which  he  called  her  his  "  beloved 
"  wife;"  but  it  was  found  that  the  word  m/e  was 
written  on  an  erasure,  which  threw  some  suspicion  on 
it,  and  it  was  therefore  not  relied  on  in  the  judgment 
in  the  House  of  Lords. 

In  allusion  to  the  allegation  in  the  summons,  that 
some  of  the  Defender's  family,  as  well  as  others,  had 
heard  him  acknowledge  her  as  his  wife,  the  Pursuer, 
immediately  before  the  commencement  of  the  process, 
wrote  a  letter  to  the  Defender,  containing  these  words : 
"  When  I  resisted  your  entreaties,  you  said,  Why 
should  I?  could  I  not  depend  upon  your  honour? 
and  that  no  one  could  possibly  know  what  had  passed 
between  us.     My  answer  to  you  was,  I  believe  I 
may  depend  upon  your  honour ;  but,  were  every  eye 
shut,  every  ear  closed,  and  every  tongue  silent,  much 
and  dearly  as  I  love  you,  I  should  know  the  circum- 
stance myself,  and  that  would  be  sufficient  to  make 
me  miserable,  (and  you  know  how  miserable  I  soon 
was).     You  know  how  you  begged,  how  you  en* 
treated,  after  this,  and  assured  me  that  you  was  now 
incapable  of  injuring  your  own  honour  or   mine* 
Next  morning   you  left  Smyllum  for  Edinburgh; 
you  may  recollect  upon  what  errand.     You  returned 
to  Smyllum  upon  the  24th,  came  in  the  evening  to 
**  the  school- room  between  the  hours  of  six  and  seven 
o'clock,  and  entreated  that  I  would  consent  to  our 
being   married.     I  answered,  that  I  never  would 
hesitate  to  become  your  wife ;  you  to  whom  every 
affection  of  my  heart  had  been  long  dedicated ;  but 
**  what  a  sacrifice  was  you  making  in  the  eyes  of  your 
friends  and  relations,  for  I  could  neither  offer  you 
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fortune  nor  connections,  however  respectable  mine 
were,  that  they  deemed  necessary  for  your  wife. 
Your  answer  to  me  was,  Damn  my  relations,  I  am 
lo  consult  my  own  happiness,  not  theirs.  You  then 
said.  Am  I  to  call  you  my  wife  ?  You  may.  Do 
then,  my  beloved  wife,  let  me  hear  you  call  me  hus- 
band. Dearest,  dearest  Dick,  you  are  my  husband. 
You  know  that,  when  your  affections  and  feelings 
are  interested,  in  what  a  strenuous  manner  you  can 
speak,  and  that  it  is  not  the  boundaries  of  a  small 
room  that  will  keep  secret  your  voice  or  words  when 
agitated.  (Mark  what  follows.)  There  was  one  of 
your  own  family  an  ear-witness  of  what  then  passed, 
and  in  consequence  of  which  I  have  a  letter  addressed 
to  me  some  months  afterwards,  in  one  part  of  which 
she  calls  me  her  dear  sister,  and  in  another  her  dear 
Lady  Dicky.  So  much  can  I  depend  upon  her 
honour,  that  I  feel  perfectly  certain,  had  I  nothing 
under  her  own  hand  to  substantiate  the  fact,  that 
were  she  put  to  her  oath,  she  never,  for  one  moment, 
would  hesitate  to  affirm  what  she  asserted  to  my  late 
aunt,  in  presence  of  your  mother  and  sisters,  that 
she  was  sure  I  was  your  wife ;  and  which  was  dis- 
tinctly heard  by  another  witness  now  in  life.  There 
are  also  two  other  witnesses  who  can  assert  in  what 
terms  they  have  heard  you  name  me,  at  a  period 

much  antecedent  to  the  above  mentioned.     How 

* 

little  was  I  then  aware,  that  what  passed  between 
us  was  to  be  of  such  essential  service  to  myself  and 
children  eleven  years  afterwards,  and  how  impossible 
it  would  have  been  for  any  one  to  persuade  me  at 
that  time  that  my  beloved  Dick  was  other  than  truth 
and  honour  itself." 

In  this  particular,  the  Pursuer  failed  in  her  proof, 
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and  on  that  circumstance  the  Defender  remarked  zi 
follows  : 

"  The  Respondent,  in  conformity  with  the  abovti 
"  statement  as  to  the  constitution  of  the  marriage,  pc^ 
'^  sitively  affirms  that  she  is  in  possession  of  evidence  of 
"  it.  What  is  that  evidence  ?  It  is,  1st,  The  testimony 
**  of  the  Appellant's  sister  Jemima ;  Sd,  The  testimony 
''  of  ^  another  witness  now  in  life,'  who  is  said  to  hav^ 
"  *  distinctly  heard'  the  Appellant's  sister  assert  *  W 
^^  my  late  aunt,  in  presence  of  your  mother  and  sister^, 
"  that  she  was  sure  I  was  your  wife;'  Sd,  The  testi- 
''  mony  of  *  two  other  witnesses,  who  can  assert  in  what 
*^  terms  they  have  heard  you  name  me ;'  and  4th,  and 
"  most  especially,  *  a  letter,'  which  the  Respondent 
**  states  to  be  actually  in  her  possession  at  the  timi^ 
^'  that  she  writes,  addressed  to  her  by  the  Appellant'^ 
*^  sister  in  consequence  of  her  having  been  ^  an  eaf- 
"  witness  of  what  then  passed  (viz.  on  S4th  June  1813), 
*'  in  one  part  of  which  she  calls  me  her  ^  dear  sister/ 
"  and  in  another,  her  *  dear  Lady  Dicky.* 

*^  Alluding  to  this  evidence,  the  Respondent  sayd, 
*'  *  How  little  was  I  then  aware,  that  what  then  passed 
*^  between  us  was  to  be  of  such  essential  service  to  my* 
"  self  and  children  eleven  years  afterwards/  And 
"yet,  of  all  this  'essential' evidence,  not  one  particte 
"  has  been  adduced  by  the  Respondent ;  nay,  the  Ap. 
"  pellant's  sister  is  the  only  witness  whom  she  ven^ 
*'  tured  to  examine,  and  her  testimony  affords  all 
"  express  negative  to  every  word  which  the  Respon- 
*'  dent  says,  while  the  letter  that  she  is  pretended  to 
"  have  written  has  neither  been  produced  nor  ac- 
*^  counted  for,  nor  proved  to  have  been  seen  at  any 
"  time  by  a  single  individual." 

The  Pursuer,  however,  did  account  for  the  loss  of 
the  letter  alleged  to  have  been  received  by  her  from 
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the  Defender's  sister,  by  saying  that  it  was  lost  at  the 
time  she  was  put  into  gaol,  when  all  her  repositories 
were  ransacked  and  her  letters  thrown  about.  The 
Defender's  sister  was  examined,  and  positively  denied 
having  heard  any  thing  about  the  matter.  The  De- 
fender on  being  examined  as  a  haver,  admitted  that  in 
18S4  he  had  destroyed  the  Pursuer's  letters  written  to 
him  during  the  correspondence. 

There  was  no  evidence  on  the  part  of  the  Pursuer 
to  establish  a  distinct,  direct  promise  of  marriage  pre- 
vious to  the  concubiius ;  and  the  strength  of  her  case 
was  this,  that  the  letters  written  to  her  by  the  Defen- 
der previous  to  the  concubiius  and  after  it,  afforded  sa- 
tisfactory evidence  that  a  promise  of  marriage  had 
been  given  previous  to  the  concubiius^  and  that  the 
intercourse  was  from  its  commencement  virtuous,  and 
not  criminal.  The  following  are  the  three  letters 
written  by  the  Defender  from  London  to  the  Pursuer 
at  Smyllum  Park,  between  January  and  April  1813, 
previous  to  the  concubiius. 
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SO,  Duke-street,  St.  James's. 
You  will  probably  have  conceived,  by  the  time  which 
I  have  suffered  to  elapse  since  the  permission  which  you 
so  kindly  granted  me,  that  I  did  not  intend  availing  my- 
self of  it ;  but  so  bewildered  and  agonized  have  I  been 
since  our  separation,  that  I  have  been  unable  to  give 
utterence  to  my  feelings,  or  form  one  rational  senti* 
ment,  even  to  her  who  is  the  tenderest  object  of  my 
regards.  O  my  dearest  darling  Eliza,  much  as  I 
thought  I  loved  when  we  were  together,  still  does  it  fall 
far  dhort  of  that  affection  I  now  feel,  and  so  fondly 
cherish  towards  you.  If  the  sentiments  which  I  so 
ardently  feel,  and  have  so  repeatedly  avowed,  be  reci- 
procali  hesitate  not  to  say  so.     I  am  unable  to  doubt, 
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after  the  innocent  endearments  with  which  you  have 
favoured  me,  that  it  should  be  otherwise  ;  yet  still,  as 
a  solace  to  my  woes,  refuse  not  this  solicitation.  Write 
me.  Tell  me  that  I  am  dear  to  you,  thou  lovely  girl. 
Would  that  we  were  once  again  together,  and  nothing 
shall  separate  us.  I  look  forward  with  rapture  to  our 
again  meeting,  and  then  we  must  form  plans  for  put- 
ting our  feelings  out  of  the  reach  of  hate.  I  intend 
being  with  you  much  sooner  than  I  intended.  From 
the  embarrassed  state  of  my  father's  affairs,  my  residing 
in  London  is  both  improper  and  disagreeable ;  and  it 
was  only  to  please  him  that  I  ever  went.  God  knows 
how  bad  a  politician  I  shall  make  ;  and  I  would  resign 
such  a  situation  with  great  happiness.  I  went  yester- 
day and  paid  a  visit  to  the  outside  of  No.  8,  Millman- 
street.  The  blinds  were  up  and  the  windows  open. 
Ah  !  thought  I,  they  have  a  different  inmate  in  the 
house  now  to  what  they  had  when  I  knew  it,  and  the 
conclusion  sunk  deeply  on  my  heart.  Believe  me, 
I  feel  a  fondness  for  the  house,  for  it  was  once  the 
abode  of  Eliza.  I  took  a  most  accurate  survey  of  it. 
The  windows  were  new  painted,  and  there  was  the 
little  Chambers,  who  took  such  an  insurmountable  an- 
tipathy to  my  looking  out  at  one  them.  Farewell  for 
the  present,  my  dearest  Betsy,  thou  best  beloved.  Love 
me  as  I  love  you,,  and  put  my  heart  at  rest  by  assuring 
me  of  it  You  will  receive  this  on  Monday,  and  write 
roe  soon.  God  bless  you,  thou  dearest  girl.  Again 
farewell,  and  believe  me,  with  an  attachment  strong  as 
it  is  pure,  yours  most  affectionately, 


(signed)        R.  B.  J.  Honyman. 


(Addressed  to)  Miss  Campbell. 
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I  received  your  most  welcome  letter  this  morning,  Honymak 
my  ever  dearest  Eliza.  Well  does  it  deserve  an  imme-  Cam^pbell 
diate  acknowledgment.  Never  can  I  sufficiently  thank  and  others, 
you  for  the  alacrity  which  you  have  displayed.  I  re- 
joice to  think,  my  sweetest  love,  that  you  do  know  how 
impatient  I  am.  If  that  be  one  of  my  failings  in  the 
common  occurrences  of  this  sad  world,  how  much  is  it 
increased  when  expecting  a  letter  from  you.  I  may 
safely  say,  that  the  only  real  enjoyment  I  have  had 
since  leaving  you,  is  the  perusing  of  your  letters.  Many 
is  the  kiss  I  give  them,  and  many  is  the  sigh  that 
escapes,  when  I  think  at  what  a  distance  the  dear 
writer  is  at.  Soon,  however,  I  trust  we  shall  meet,  and 
one  soft  embrace  will  repay  me  an  age  of  anxiety  and 
distress.  Oh,  my  darling  Eliza,  my  dearest  beloved, 
my  sweetest  and  my  only  love,  with  what  anxiety  do 
I  look  forward  to  again  beholding  you — ^with  what 
rapture  do  I  anticipate  the  realizing  of  those  visions 
which  my  fancy  has  already  formed.  Nothing,  I  trust, 
will  thwart  the  happiness  I  look  forward  to — nothing 
shall,  nothing  can  ;  for  it  is  felicity  sanctioned  by  virtue 
herself,  and  every  thing  that  is  tender  and  amiable.  In 
offering  you,  my  best  beloved,  that  heart  which  has 
for  a  long  time  been  devoted  to  you,  I  have  only  to 
lament  that  it  is  not  a  more  deserving  gift  to  her  to 
whom  it  is  offered.  We  will  talk  over  the  future  when 
we  meet.  Would  there  was  a  Millman-street  in  Edin- 
burgh ;  opportunities  cannot,  however,  be  wanting, 
and  we  must  make  the  most  of  them.  I  delivered  your 
dear  letter  this  day.  Send  all  your  letters  to  me,  and 
they  shall  be  delivered.  Never  am  I  so  happy  as  when 
engaged  in  your  service.  Anxiously  do  I  look  forward 
to  Wednesday.  Never,  thou  dearest  girl,  disappoint 
me  in  hearing  from  you.     Tell  me  the  day  you  mean 
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to  write,  that  I  may  hav6  something  to  look  forward  to. 
Believe  me^  I  am  deserving  of  all  your  sympathy^  and 
all  your  love ;  for  I  am,  without  yoU|  a  wretched  mortaL 
Farewell,  thou  in  whom  all  my  joys  are  centered; 
my  lovely  Betsy^  adieu.  Believe  me  ever  yours^  most 
faithfully  attached^ 

(signed)        R.  B.  J.  Honjfman. 

PiS'.-^Prayj  my  IdV^,  diirect  y6ur  tiext  fcoveif  to  ycnit 
iititit's»     I  am  apprehensive  bf  Queens-street. 


No«  d.-^but  marked  in  process  No.  5. 

My  dearesti  dearest  Eliza, 

If  I  YfGtb  hot  the  vefy  worst  (Correspondent  in  the 
ivhole  world,  I  should  have  wrote  at  least  half  &  dozen 
of  letters  before  now,  in  tetum  for  the  affectionate  ends 
I  have  received  frotn  you.  I  ask  but  a  continuance  of 
such  goodness  for  one  fortnight  longer,  and  by  that 
tim^  I  hope  to  be  indebted  for  favours  of  a  still  more 
tendef  sort  than  even  those  of  your  dear  letters.  How 
much,  my  sweetest  love^  am  I  now  your  debtor^  and 
how  happy  am  I  to  acknowledge  it.  My  dearest 
£liza^  my  darling  friend,  you  who  are  every  thing  to 
me,  in  whom  my-  whole  happiness  is  centered,  and 
whom,  while  I  exists  I  shall  never  cease  to  love.  Even 
death  itself  shall  not  subdue  the  fervour  of  my  attach- 
ment. If  it  be  permitted  the  immortal  part  of  us  to 
retain  the  recollection  of  those  who  on  earth  were  most 
dear^  111  love  thee  then^  even  when  my  love  can  n6 
more  avail.  You  deprive  me,  thou  who  art  the  most 
decM:  of  thy  endearing  sex,  of  a  very  great  pleasure,  by 
prohibiting  my  delivering  your  letters  to  our  uncle. 
Be  it  so.  I  obey,  as  you  desire.  You  cannot,  how- 
ever^  insist  ori  my  not  visiting  the  street,  without  being 
very  arbitrary.    No  such  prohibition  having  as  yet 
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arrived)  I  slmll  Cdtitinue,  ad  heretofore,  td  Vidit  it  on66 
in  th0  day  at  kast^  As  td  yout  tettets,  thdU  dearest  of 
wotndD,  I  can  never  bum  theifi<  If  ydU  Hire  afraid  t6 
tmdt,«-but  ilo--^you  a^d  lott  getieroii^j  ydu  jtidge 
people  tdo  touch  by  ydutr  Ibvdy  nelf  td  6upp69e  afiy 
itttpro][>^r  use  shdiild  ev^f  be  fflade  6f  th6ni.  I  c&niidt 
destroy^  bat  tnay  I  be  bereaved  of  eV^ry  thitig  I  value 
in  etistedde,  W  ejtiisteiice  itself,  it  I  ^Ver^  tinder  ^Ven 
every  or  any  cirtutoj^t^ge^  betray  a  iefitiment  dt  §ylla» 
ble  df  stath  affectionate  effasidfi§^  Idd^ed,  yott  may 
trust  m&,  my  Idve ;  but  it  ihall  dtdy  be  until  we  tneei^ 

for  I  will  deliver  all  your  letters  iuto  ydur  ^ossesdidUi 

Farewell,  my  only  IdVe  i  QoA  bl6M  you,  my  swe^tedt 

Eliza.    Yours  ever« 

(sigUfed)        k.  J.  Hon^mati^ 

The  following  letter  was  wHtteU  by  the  Defender  to 
the  Pursuer  subsequent  to  the  Concubitus. 

Noi  4i«»-but  marked  ih  Prodess  No.  S. 

My  darling  Betsy, 
I  have  received  your  letter  Very  safbly,  and  request 
you  will  give  yourself  no  uneasiness  about  it.  Care- 
less as  I  eonfbss  myself  to  be  abdut  mauy  things, 
I  never  had^  aud^  moreover,  mdst  solemnly  swear  to 
you^  my  dearest  love^  that  I  never  will  have,  ^ause  to 
ut)braid  myself  with  inattentibn  id  any  thing  relating 
td  ydur  dear  self<  The  assurances  which  you  hW6 
given  ought  to  satisfy  me,  but  I  long  td  hear  them 
while  locked  in  your  arms,  and  pressed  to  that  heart  of 
besets,  the  only  one  that  mine  will  ever  throb  at  ap- 
proaching. You  have  every  thing,  my  best  beloved^ 
for  Seduring  my  affections ;  and  the  result  Will  prove 

the  truth  of  my  assertidUi  You  are  every  thing  in  the 
world  to  me.    Withdttt,  I  MU  bereft  of  every  thing ; 
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and  possessing  you,  I  have  nothing  more  to  ask. 
Trust  me,  love,  I  know  my  own  heart;  and  believe 
me,  my  beloved,  these  are  its  sentiments.  I  am 
writing  in  the  midst  of  interruptions,  and  time  presses. 
I  rejoice  you  are  to  be  with  us  on  Wednesday  ncxt*N 
The  carriage  will  be  in  on  Monday  with  William,  and 
you  can  come  out  in  it  How  I  long  for  you,  my 
dearest  love  ;  how  I  long  for  Wednesday,  and  all  its 
joys  and  pleasures.  What  a  scrawl,  Betsy  ;  how  un- 
connected the  sentences ;  in  short,  what  a  production. 
It  is  a  letter  that  requires  a  partial  eye  like  yours  to 
peruse.  I  have  time  for  no  revisions,  but  I  trust 
there  is  need  of  none.  The  language  of  the  heart,  in 
however  uncouth  a  form,  should  be  the  most  accept- 
able. Farewell,  thou  joy  of  my  life ;  dearest,  dearest, 
dearest  being,  darling  Betsy,  your  ever  affectionate 
and  unalterably  attached 

(signed)         R.  J.  Honyman. 

p.  S. — Let  me  hear  of  your  health  by  Jemima  (his 
sister).  Do  not  tire ;  nor  write  again,  as  the  time  of 
our  meeting  is  nearer  than  I  dared  to  hope. 


In  another  letter  the  Defender  said  **  You  have  now 
no  embraces  for  any  one  else ;  not  even  for  aunt 
Fraser  or  sister  Anne.  I  call  them  so,  for  your 
aunt  is  my  aunt,  and  your  sister  my  sister."     There 

were  several  other  letters  proved,  which  were  written 

in  a  similar  style. 


li 


a 


a 


The  following  are  letters  written  by  the  Pursuer  to 
the  Defender  previous  to  the  commencement  of  the 
suit,  in  which,  while  she  pleads  for  her  children,  it  is 
to  be  remarked  that  she  does  not  insist  on  her  claims 
upon  the  defender  as  her  husband. 
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Letter,  Pursuer  to  Defender,  bearing  Edinburgh 
post-mark  of  3d  July  1824. 

Your  children  are  starving,  and  almost  naked,  going 
about  without  a  shoe  on  their  poor  feet.  Is  it  possible 
you  can  know  this,  and  not  do  something  for  them  ? 
The  smallest  supply  would  be  thankfully  received  on 
their  account ;  and  unless  it  be  quickly,  God  only  knows 
what  is  to  become  of  them.  They  are  at  present  a 
burden  on  the  meagre  bounty  of  those  who  can  ill 
afford  a  morsel  for  their  own  children,  and  who  cannot 
be  expected,  were  they  ever  so  willing,  to  be  able  to 
do  it  any  longer.  O  !  think  but  for  a  moment  of  their 
sitnation,  and  surely  your  heart  cannot  but  pity,  and 
your  hand  assist  them.  There  is  no  matter  how  small 
the  sum;  little  will  supply  their  present  wants.  Do 
send  them  something  by  the  coach  of  Monday,  ad- 
dressed to  A.  George,  No.  5,  Murray-street,  Cross- 
causeway.  Do,  for  Heaven's  sake,  send  them  some- 
thing, or  they  must  die  for  want,  or  meet  with  an 
untimely  grave.  What  a  dreadful  thought  J  what  a 
dreadful  end !  after  all  that  has  been  suffered  for 
them. 

Anxiously  will  Monday's  coach  be  looked  for.  How 
they  are  to  subsist  till  then  I  know  not ;  but  may  God 
temper  the  wind  to  the  shorn  lamb.  O !  need  more 
be  said  to  make  you  feel.  No,  for  after  what  has  been 
said,  if  you  give  them  no  assistance,  this  world  with 
them  will  soon  be  at  an  end. 
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Saturday  morning,  six  o'clock. 


Addressed  as  before. 
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No.  18. 

Letter,  Pursuer  to  Defender,  bearing  Leith  post-mark 

•     of  25th  December  1824. 

Sir, — I  did  not  think  any  thin^  could  have  induced 
me  to  write  to  you  a^ii^ ;  but,  alas  !  the  wants  of  two 
poor  little  creatqres  con^pel  me  to  it  ^  far  less  did 
I  think  that  th^  business  now  pending  would  have  been 
so  long  of  being  decided.  I  ask  for  nothing  for  n^y- 
self.  I  iperely  asl^  for  a  small  sum  to  supply  theif 
present  gre^t  want.  They  have  passed  this  day  with- 
out food,  and  are  likely  to  do  the  same  to-morrow* 
Thp  only  means  I  have  now  in  my  power  to  avert 
starvation  is  to  beg  from  door  to  door  for  them;  and 
the  most  likely  consequence  is  that  I  shall  be  Sfent  to 
th^  police,  where  I  must  give  an  account  of  what  h^s 
reduced  myself  and  them  to  such  want.  I  cannot 
possibly  think  you  would  like  to  have  your  neglect  gf 
them  made  so  public.  I  would  not  have  made  this 
application,  but  I  have  wearied  out  the  few  friends 
I  have,  begging  for  them.  I  lay  myself  out  of  the 
question;  for  I  hav^  worked  more  in  the  l^t  few 
months  than  would  have  been  sufficient  to  keep  n^e 
comfortable.  How  can  you  be  so  unfeeling  to  them, 
however  much  you  may  wish  to  punish  me  ?  Surely 
they  are  innocent  My  n^ind  is  often  in  a  state  of 
madness.  I  wander  the  street  without  knowing  whidie^ 
I  am  going ;  and  O !  what  dreadful  thoughts  often 
possess  it  When  I  look  from  my  window  and  see 
the  broad  sea  before  me,  1  think  how  soon  might  all 
our  miseries  be  at  an  end.  But  O  !  blessed  be  God, 
my  soul  has  yet  been  kept  from  the  dreadftil  crime  of 
murder.  May  his  power  preserve  my  soul  from  such 
a  crime.  I  now  humble  myself  to  beg  from  you  for 
them ;  and  if  you  do  not  send  something  by  Monday's 
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coach,  do  not  blame  me  for  what  may  be  the  conse-t 
quence,  for  I  am  nearly  distracted.  You  may  address 
your  parcel,  as  you  did  the  last,  to  A,  George,  Murray^ 
street,  Crosscauseway,  It  must  be  carriage  paid,  for 
I  have  nothing. 

The  Commissaries,  by  a  majority,  declared  for  the 
marriage ;  upon  which  the  cause  was  brought  by  ad- 
Tocation  before  the  Court  of  Session,  by  which  the 
cause  was  remitted  to  the  Commissaries,  with  in- 
structions to  allow  additional  proof.  The  Commis- 
saries having  taken  and  considered  the  additional 
proof,  again  found  for  the  marriage,  and  this  judgment 
was  affirmed  by  the  Court  of  Session,  from  which  there 
was  an  appeal  to  the  Lords.  The  cause  was  heard  in 
the  House  of  Lords  on  the  Sd  March  1831,  when  the 
following  authorities  were  cited.  Case  of  Campbelif 
28th  November  1821 ;  Dalrymple  v.  Dalrymple^  2 
Hag.  6l ;  case  of  Cunningham^  2  Dow,  482 ;  Sassen  v. 
Campbell^  Fac.  Coll.  1824;  Johnstone  y.  Smithy  Diet 
12,681 ;  Anderson  v.  Ftdlerton^  Diet.  12,690 ;  case  of 
Hislop^  Mor.  13,908 ;  Buchanan  v.  Macnahy  Mor. 
13,918;  case  o{  Linning^  Mor.  13,909;  Pennycook  v. 
Grintony  Mor.  12,077;  Smith  Y.Grierson^  Mor.  12,391. 
And,  as  to  the  effect  of  the  word  wife  in  one  of  the 
letters  having  been  written  on  an  erasure^  the  case  of 
Gibson^  2  Dow,  270 ;  case  of  Kemp,  Diet.  16,949 ; 
case  o{  Adamy  Fac.  Coll.  1810;  and  the  case  of  the 
Earl  ofTraquairy  1822,  were  cited. 

Lord  Chancellor : — This  case  is  one  of  very  great 
importance  to  the  parties,  and  it  has  been  argued  that 
it  is  of  equal  importance  as  connected  with  the  mar** 
riage  law  of  Scotland.  But  I  regard  it  as  a  mere  quest 
tion  of  fact,  and  in  affirming  the  judgment  I  wish  to 
guard  myself  against  the  supposition  that  in  deciding 
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this  case  I  am  actuated  by  any  desire  in  any  way  to 
alter  the  long  established  principles  of  the  marriage 
law  of  Scotland,  which  ought  to  be  strictly  preserved 
and  adhered  to  till  altered  by  the  Legislature. 

Two  points  have  been  raised  and  argued  in  the 
Court  below,  and  at  your  Lordships'  bar ;  first,  that  the 
summons  is  confined  to  the  case  of  a  marriage  per 
verba  de  presently  and  that  this  ground  was  abandoned 
by  the  Pursuer,  who  rested  her  case  entirely  on  the 
ground  of  the  promise  cum  copula.  But  on  looking  at 
the  whole  of  the  summons,.  I  think  there  is  no  suflicient 
foundation  for  this  objection.  It  is  loose,  certainly; 
but  looking  at  the  latter  part,  and  at  all  that  appears 
within  the  four  corners  of  the  instrument,  I  think  the 
whole  matter  is  let  in.  The  next  question  then  is,  and 
it  is  the  only  one  which  we  have  now  to  consider, 
whether  there  was  in  this  case  a  promise  cum  copula. 

I  take  the  marriage  law  of  Scotland  as  I  find  it, 
although  it  makes  so  perilous  an  experiment  on  human 
passions  when  it  says  that  a  person,  of  the  one  sex  at 
the  age  of  12,  and  of  the  other  at  the  age  of  14,  who 
would  not,  the  one  till  nine  years,  the  other  till  seven 
years  after,  be  competent  by  law  to  affect  one  half 
quarter  of  an  acre  of  an  estate,  may  legally  perform 
Uie  most  solemn  act  of  life,  may  enter  into  a  binding 
contract  of  holy  matrimony,  establishing  an  union  for 
life  from  which  issue  may  be  procreated,  and  which 
may  carry  all  the  estates  and  honours  of  a  family  to 
the  children  of  (it  may  be)  a  common  prostitute ;  whe- 
ther it  is  consistent  or  expedient  that  a  system  should 
continue  by  which  in  half  a  moment,  when  passion  is 
predominent  and  reason  is  lulled  asleep — in  half  a 
moment— no  time  allowed  for  reflection,  a  person  at 
such  an  age  is  made  capable  of  binding  himself  or 
herself  in  the  most  solemn  contract  of  life^  involving 
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consequences  affecting  the  whole  of  the  property  and 
the  honours  of  families,  is  a  matter  into  which  I  do 
not  at  present  stop  to  inquire.  It  is  sufEcient  if  the 
marriage  be  valid.  A  marriage  may  be  irregular,  and 
the  parties  concerned  in  it  may  be  punished  by  eccle- 
siastical censures  and  other wise^  but  still  it  may  be 
valid,  and  draw  after  it  all  the  consequences  of  the 
most  valid  measure,  and  affect  the  issue  as  completely 
as  the  most  solemn  marriage  contracted  after  open 
publication  of  banns  by  the  gravest  clergyman  of  the 
Established  Church.  That  is  the  law,  and  we  are  here 
to  administer  it ;  and  such  being  the  law,  now  let  us 
proceed  to  consider  the  facts  of  this  case. 

Consent  alone  makes  the  marriage,  and  there  are 
three  ways  in  which  that  consent  may  be  proved.  The 
first  is  consent  in  fact,  per  verba  de  presenti ;  secondly, 
consent  partly  by  presumption  of  law,  and  partly  in 
fact,  as  when  the  parties  live  together  as  married,  and 
are,  habit  and  repute,  husband  and  wife.  The  third  is 
that  which  more  nearly  concerns  this  case,  where  there 
i9  a  promise  or  engagement  to  marry  de  futuroy  with 
copula  following.  Now  a  promise,  like  all  other  facts, 
may  be  proved  by  direct  evidence,  or  by  circumstances. 
It  may  be  proved  by  witnesses  who  heard  it  given,  or 
by  writing ;  but  a  promise  may  be  proved  without 
these  things.  It  may  be  inferred  from  circumstances 
which  may  be  proved  by  witnesses  or  by  writing,  and 
if  there  is  sufficient  evidence  of  that  kind  to  satisfy  the 
Court  that  the  promise  was  given,  and  that  the  sub- 
sequent copula  did  take  place,  the  case  is  made  out  as 
well  as  if  it  had  been  proved  by  more  direct,  and  what 
might  be  considered  more  satisfactory  evidence :  al- 
though in  our  law  circumstantial  evidence  is,  in  some 
respects,  held  to  be  stronger  than  direct  testimony, 
upon  the  principle  that  it  is  much  more  difficult  to 
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nmke  out  a  bad  case  by  a  train  of  circumstances,  than 
to  make  it  out  by  direct  falsehood.  This  is  a  case  of 
circumstances,  and  let  us  see  then  what  the  circum- 
stances are. 

I  shall  now  take  this  case  as  if  I  were  sitting  at  nisi 
prim,  and  stating  to  the  jury  the  grounds  on  which 
they  were  to  find  their  verdict.  1  should  tell  them  that 
there  were  three  matters  in  issue ;  and  that,'  in  the 
first  place,  they  must  be  satisfied  that  a  serious  promise 
was  given  and  accepted ;  secondly,  that  cohabitation 
followed;  and  thirdly,  I  should  tell  them  that  if, 
between  the  promise  and  subsequent  cohabitation, 
there  was  no  disconnection,  no  medium,  the  law  con- 
sidered the  copula  as  connected  with  the  promise. 
Now  here  there  is  clearly  a  copula;  and  the  interval 
between  that  and  the  promise,  if  promise  there  was, 
was  so  short,  that  there  was  no  reasonable  ground  to 
question  the  connection.  Then  the  only  question  is  as 
to  the  existence  of  the  promise.  I  deny  that  court- 
ship, or  an  intention  to  marry,  however  plainly  made 
out,  can  constitute,  or,  in  the  language  of  the  Scotch 
law,  is  equipollent  to  a  promise.  There  must  be  a. 
promise,  and  the  promise  roust  be  mutual  and  Innding^ 
on  both  parties;  for  the  law  attaches  on  the  promise, 
and  not  on  the  intention.  But  still,  courtship  is  a  most 
material  circumstance,  when  we  have  to  consider 
whether  there  was  a  promise.  When  we  consider 
how  natural  it  is  that  lovers  should  marry,  and  that 
marriage  is  usually  the  result  of  courtship,  and  that  in 
these  cases  mutual  promises  are  so  common,  althou^ 
courtship,  or  intention,  will  not  supply  the  place  of 
a  promise,  yet  they  come  so  near,  that  if  these  are 
once  made  out,  we  get  on  a  good  way  towards  oar 
journey's  end.  Now,  looking  at  the  evidence  as  it 
appears  in  these  letters,  I  find  the  strongest  expres* 
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sions  of  Tirtuous  aifection.  He  says,  "  If  the  senti- 
"  ments  which  I  so  ardently  feel,  and  have  so  re- 
peatedly avowed,  be  reciprocal,  hesitate  not  to  say 
so.  Love  me,  as  I  love  you,  and  put  my  heart  at 
rest  by  assuring  me  of  it. — Believe  me,  with  an 
attachment  strong  as  it  is  pure,  your*s  most  affec- 
tionately.— Farewell,  thou  in  whom  all  my  joys  are 
centered! — I  trust  you  will  never  be  able  to  accuse 
me  of  having  a  bad  heart. — 1  would  not  intention- 
ally hurt  any  one,  far  less  that  being  for  whose 
happiness  I  would  lay  down  my  existence."  And 
many  other  expressions  of  the  same  import.  Then, 
was  the  attachment  reciprocal,  and  the  promise  ac- 
cepted  ?  The  answer  to  the  first  letter,  although  it  is 
not  produced,  must  have  come,  for  the  next  one  refers 
to  it.  He  says,  "  I  received  your  most  welcome  let- 
ter this  morning,  my  ever  dearest  Eliza !  Well  does 
it  deserve  an  immediate  acknowledgment.  Never 
can  I  sufficil^ntly  thank  you  for  the  alacrity  which 
you  have  displayed.  Nothing,  I  trust,  will  thwart 
the  happiness  I  look  forward  to;  nothing  shall — 
nothing  can ;  for  it  is  felicity  sanctioned  by  virtue 
**  herself,  and  every  thing  that  is  tender  and  amiable." 
In  the  first  of  the  letters  he  earnestly  entreats  her  not 
to  hesitate  to  avow  a  reciprocal  attachment,  and  the 
answer  must  have  been  favourable;  for  in  his  next 
letter  he  says,  that  the  answer  was  most  welcome,  and 
thanks  her  for  the  alacrity  she  had  displayed.  The 
first  step  is  the  promise ;  the  second  the  acceptance. 
In  the  first  letter  he  says  that  he  feels  an  attachment  to 
her  strong  as  it  is  pure,  and  this  certainly  points  to  a 
courtship  with  a  view  to  matrimony ;  and,  as  Lord 
Stowel  says,  in  Dalrymple's  case^  we  are  not  to  specu- 
late an  intention,  but  look  to  that  which  the  words 
imply*     If  a  person  denies  the  intention  expressed  by 
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1831.  liis  words,  he  must,  as  Lord  Stowel  says,  "  first  assign 
HoNYMAK  **  and  prove  some  other  intention;  and  secondly,  that 
Camfbeli  "  ^^^^^  other  intention  so  alleged  by  him  was  fully 
uad  others.  «  understood  by  the  other  party  to  the  contract,  at 
**  the  time  it  was  entered  into."  We  are  to  consider 
what  the  words  naturally  meant,  and  in  what  sense 
they  were  understood  and  received;  for  it  would  be 
monstrous  to  allow  a  man,  in  such  a  serious  transac- 
tion, using  serious  words  expressive  of  serious  inten- 
tions, to  turn  round  and  aver  a  private  intention  re- 
served in  his  own  breast,  to  avoid  a  contract  which  was 
differently  understood  by  the  party  with  whom  he  con- 
tracted. The  promise  contemplates  a  future  marriage. 
**  Nothing,"  he  says,  "  will  thwart  the  happiness  1  look 
**  forward  to :  it  is  felicity  sanctioned  by  virtue,  and 
"  every  thing  that  is  tender  and  amiable."  Can  any 
man  understand  this  as  having  any  other  meaning  than 
a  view  to  marrying,  or  suppose  that  she  understood  it 
as  having  any  other  meaning?  and  if  the  lady  accepted 
the  promise, — and  she  might  have  considered  this  as 
a  direct  promise, — and  complied  with  the  request,  and 
gave  a  mutual  promise,  and  all  this  before  cohabitation, 
and  the  concubitus  followed,  the  marriage  was  consti- 
tuted. I  cannot  accede  to  Lord  Glenlee's  view  as  to 
the  trashy  nature  of  this  tender  and  amiable  felicity. 
With  great  respect  for  him,  I  do  not  think  his  view  of 
the  matter  so  philosophic  or  sound  as  to  enable  me  to 
get  rid  of  the  manifest  tendency  of  the  letter.  He  goes 
on  to  say,  '*  In  offering  you,  my  best  beloved,  that 
"  heart  which  has  been  long  devoted  to  you,  I  have 
"  only  to  lament  that  it  is  not  a  more  deserving  gift  to 
"  her  to  whom  it  is  offered.  We  will  talk  over  the 
**  future  when  we  meet."  What  could  a  woman  think 
they  were  to  talk  over  but  the  marriage,  the  matrimonial 
future?    Then  in   the   third  letter,  written  before  the 
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concubituSy  he  says,  "  I  should  have  wrote  half  a  dozen        /83i. 
"  letters  before  now,  in  return  for  the  affectionate  ones     honyman 
"  I  have  received  from  you.     I  ask  but  a  continuance  «• 

O'lMPBELL 

"  of  such  goodness  for  one  fortnight  longer,  and  by  and  others. 
"  that  time  1  hope  to  be  indebted  for  favours  of  a  still 
"  more  tender  sort  than  even  those  of  your  dear  letters, 
"  &c. — Even  death  itself  shall  not  subdue  the  fervour 
of  my  attachment. — You  deprive  me  of  a  great  plea- 
sure by  prohibiting  my  delivering  your  letter  to  our 
"  uncle."  And  then,  in  a  letter  written  subsequent  to 
the  copula^  he  says,  "  You  have  now  no  embraces  for 
"  any  one  else,  not  even  for  aunt  Fraseror  sister  Anne. 
"  I  call  them  so,  for  your  aunt  is  my  aunt,  and  your 
"  sister  is  my  sister."  Add  to  this  the  interest  he  takes 
in  the  expected  event  of  the  birth  of  a  child.  "  Tell 
"  me,  my  Betsy,  if  there  is  any  likelihood  of  the  event 
"  which  you  and  1  talked  about  taking  place.  I  must 
"  be  with  you  to  comfort  and  soothe  you,  and  to  par- 
"  take  of  the  joy  such  an  event  will  excite."  These 
are  the  expressions  of  one  who  looked  to  a  matrimonial 
engagement  and  to  a  legitimate  child. 

Taking  all  the  letters  together,  the  only  rational  in- 
ference is  that  he  looked  to  a  marriage  and  promised, 
and  then  actually  did  marry  this  lady,  and  that  he  only 
deferred  its  public  acknowledgment  till  the  death  of 
his  father,  who  might  think  such  a  connection  unseemly 
and  degrading.  I  should  differ  with  him  on  that  head. 
She  has  a  character  as  pure  and  unimpeached  as  any 
woman  that  ever  came  to  this  bar;  and  even  if  he  had 
been  a  wealthy  instead  of  a  poor  gentleman,  having 
then  only  SCO/,  a  year,  I  should  not  have  thought  that 
he  at  all  degraded  himself  by  a  matrimonial  connection 
with  a  virtuous  and  an  accomplished  woman. 

Now  if  there  had  been  any  doubt,  under  these  cir- 
cumstances, as  to  the  promise,  from  any  ambij^^uity  in 
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the  expressions,  the  subsequent  copula  would  make  it 
certain.  The  probability  is  turned  to  a  certainty  when 
she  gives  up  her  person  as  the  consideration  for  the 
promise ;  as  if,  in  an  ordinary  contract;  1  had  any  doubt 
as  to  the  price  stipulated,  if  I  saw  the  price  paid, 
I  should  have  no  doubt  as  to  what  was  the  price  stipu- 
lated. I  do  not  here  cite  text  writers  or  other  authorities. 
I  know  that  I  am  following  out  the  principles  of  the 
marriage  law  of  Scotland,  and  establishing  a  whole- 
some rule  of  salutary  tendency  to  human  virtue. 

These  are  the  grounds  on  which  I  think  this  marriage 
has  been  made  out.  I  have,  in  a  great  measure,  laid 
out  of  view  the  letter  in  which  the  expression  "  beloved 
"  wife"  occurs,  as  the  word  wife  is  written  on  an  era- 
sure, and  is  favourable  to  the  object  of  the  party  out  of 
whose  custody  it  came. 

The  other  facts  are  sufficient  to  make  out  the  case, 
notwithstanding  some  slight  doubts  arising  from  two 
circumstances.  The  one  is,  that  in  the  letter  of  the 
14th  July  1824,  wi-itten  by  her  to  the  Appellant,  she 
rests  her  case  mainly  on  a  letter  alleged  to  have  been 
sent  to  her  from  the  Appellant's  sister,  in  which  the 
latter  called  her,  her  dearest  sister,  and  her  dearest 
Lady  Dicky,  and  yet  that  letter  is  not  produced  in 
evidence.  I  doubt  whether  the  lady,  when  demand- 
ing her  rights,  did  not,  perhaps  under  the  bad  advice 
of  friends,  put  forth  a  stronger  case  than  she  could 
make  out,  and  a  good  case  has  often  been  marred  by 
an  attempt  to  make  it  better.  Be  it  so ;  but  still  the 
evidence  is  sufficient,  independently  of  any  such  letter. 
The  other  ground  of  doubt  is,  that  in  the  letters  in 
which  she,  in  such  painful  terms,  solicits  money  for 
her  children,  she  makes  no  claim  to  the  rights  of  a 
wife.  This  has  a  tendency  to  raise  a  doubt ;  but  per- 
haps she  might  have  been  ignorant  of  her  legal  rights, 
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or  of  the  means  of  enforcing  them.     Upon  the  whole, 
I  think  the  judgment  ought  to  be  affirmed. 

I  have  borne  testimony  to  the  character  of  the  lady, 
as  far  as  it  appears  on  these  proceedings,  for  the  sake 
of  the  Appellant  as  well  as  of  the  Respondent.  She 
is  now  his  wife,  and  this  takes  off  any  tarnish  that  may 
have  been  attached  to  her  character  elsewhere.  I  say 
so  for  his  sake  as  well  as  hers.  He  may  have  acted 
harshly  and  foolishly,  under  the  influence  of  feelings 
of  family  pride.  He  was  a  young  man,  and  may  have 
been  irritated  by  the  state  of  bad  health  which  his  resi- 
dence in  India  had  produced.  I  look  upon  his  acts 
as  tenderly  as  possible,  and  I  hope  that  both  parties 
will  go  from  this  bar  as  persons  whose  characters  are 
unimpeached. 


1831. 

HONYMAN 

0. 

Campbp.ll 
and  others. 


Judgment  affirmed. 
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^^'  ?Q^*^^^'  FROM    THE    IKISH    COURT    OF   EXCHEQUER. 

1831  • 

Sheriff.      HuMPHRYs Plaintiff  iti  Error. 

Execution,       -r.  o  -r^  n       ' 

Misrepresen-   Pratt  (Sheriff)     -     -     .     -   Defendant  tti  Error. 

tation. 

H,  gives  z.fi.  fa,  to  a  sheriff  to  be  executed  against  the 
goods  and  chattels  of  £>,.  and  points  out  some  cattle  on  the 
lands  of  £).  as  being  the  property  of  D,  when  in  reality  they 
were  not;  and,  upon  this  representation,  the  sheriff  takes 
them  in  execution.  The  real  owner  sues  the  sheriff  and 
recovers,  and  the  sheriff  sues  H.  for  his  damages  and  costs 
incurred  through  the  misrepresentation.  Judgment  in  the 
Courts  of  Exchequer  and  Exchequer  Chamber  for  the  sheriff. 
Affirmed  by  the  Lords. 

HUMPHRYS,  the  Plaintiff  in  Error,  obtained  a 
judgment  in  Michaelmas  Term  1826,  against  Doro- 
thea Power,  and  sued  out  a  fieri  facias^  which  he  de- 
livered to  Harvey  Pratt,  the  Defendant  in  Error,  then 
sheriff  of  Kilkenny,  to  be  executed,  and  pointed  out 
some  cattle  then  on  the  lands  of  Dorothea  Power,  as 
her  goods  and  chattels,  and  upon  that  representation 
the  sheriff  took  the  cattle  in  execution.  John  Power, 
a  son  of  Dorothea,  brought  an  action  against  the 
sheriff,  proved  that  the  cattle  were  his,  and  had  judg- 
ment in  his  favour.  The  sheriff  then  brought  n 
action  in  the  Exchequer  against  Humphrys,  for  the 
amount  of  the  damages  and  costs  recovered  by  John 
Power  against  him  the  sheriff.  The  declaration  con- 
tained five  counts,  to  all  of  which  the  plaintiff  in  error 
pleaded  not  guilty ;  and  issue  being  joined  thereon, 
the  cause  came  on  to  be  tried  at  the  Spring  Assizes  for 
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the  county  of  Kilkenny,  in  the  year  1828,  when  a  ver-        i83l. 
diet  was  found  for  the  Defendant  in  Error,  damag^es    „ 

'  O  HUMPHRYS 

87/.  15^.  Id.  upon  the  fifth  count  of  the  declara-       ^v. 
tion. 

That  count  is  as  follows : 

And  whereas  also,  before  and  at  the  time  of  the 
committing  of  the  grievances  in  this  count  mentioned, 
to  wit,  on  the  26th  day  of  December,  in  the  year  of 
our  Lord  1 826,  at  Kilkenny,  to  wit,  at  Dublin,  in  the 
county  aforesaid,  the  said  Plaintiff  was  high-sheriff  of 
the  county  of  Kilkenny,  and  the  said  Defendant  had 
then  and  there  caused  to  be  delivered  to  the  said 
Plaintiff,  as  such  sheriff,  a  certain  other  writ  of  our 
said  Lord  the  King,  commonly  called  a  writ  of  Jieri 
facias  J  which  had  theretofore  issued  out  of  the  court 
of  our  said  Lord  the  King,  before  the  Barons  of  the 
Exchequer  at  Dublin,  at  the  suit  of  the  said  Defendant, 
against  one  Dorothea  Power,  bearing  teste  the  28th 
day  of  November,  in  the  seventh  year  of  the  reign, 
and  returnable  into  said  court  in  eight  days  of  St. 
Hilary,  and  directed  to  the  sheriff  of  the  county  of 
Kilkenny,  by  which  said  writ  our  said  Lord  the  King 
commanded  the  said  sheriff,  that  of  the  goods  and 
chattels  of  the  said  Dorothea  Power  in  his  bailiwick, 
he  should  cause  to  be  levied  the  sum  of  95/.  19^.  5d. 
And  the  said  Defendant  then  and  there  represented 
and  affirmed  to  the  said  Plaintiff,  that  the  said  Doro- 
thea Power  was  possessed  of  certain  goods  and  chat- 
tels liable  to  be  seized  under  the  said  writ,  within  his 
bailiwick,  which  goods  and  chattels  the  said  Defendant 
would  then  and  there  cause  to  be  shown  to  the  said 
Plaintiff,  and  then  and  there  required  the  said  Plaintiff 
to  seize  the  said  goods  and  chattels,  under  the  said  exe- 
cution. And  the  said  Plaintiff  further  says,  that  he, 
confiding  in  the  said  representation  and  affirmation  of  the 
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>^3U  said  Defendant,  and  believing  the  same  to  be  trac,  and 
not  knowing  to  the  contrary  thereof,  did  afterwards,  to 
wit,  on  the  day  and  year  and  at  the  place  last  aforesaid, 
seize  within  his  bailiwick,  at  the  request  and  by  the 
directions  and  at  the  requisition  of  the  said  Defendant, 
under  the  said  last-mentioned  writ,  certain  goods  and 
chattels,  that  is  to  say,  nine  cows  and  three  heifers, 
which  were  then  and  there  shown  by  the  said  Defend- 
ant to  the  said  Plaintiff,  as  and  for  the  goods  and 
chattels  of  the  said  Dorothea  Power,  liable  to  be 
seized  under  the  said  writ,  and  that  the  said  goods 
and  chattels  were  afterwards  claimed  by  one  John 
Power  as  his  property ;  and  that  the  said  Defend' 
ant,  after  such  seizure  and  claim,  insisted  and  as- 
serted that  the  said  claim  was  unfounded.  And  the 
said  Plaintiff  further  saith,  that  the  said  Defendant, 
in  truth  and  in  fact,  deceived  and  defrauded  the 
Plaintiff  in  this,  to  wit,  that  the  said  last-mentioned 
goods  and  chattels  were  not  at  the  time  of  the  deli* 
very  of  the  said  writ  to  the  said  Plaintiff,  or  when  they 
were  so  shown  or  seized,  or  at  any  time  after  the  de- 
livery of  the  said  writ  to  the  said  Plaintiff,  the  goods 
or  chattels,  or  property  of  the  said  Dorothea  Power, 
liable  to  be  seized  under  such  writ.  And  the  said 
Plaintiff  further  says,  that  afterwards,  to  wit,  on  the 
15th  day  of  February,  in  the  year  of  our  Lord  1827, 
at  Kilkenny,  to  wit,  at  Dublin,  in  the  county  afore- 
said, one  John  Power,  as  the  true  and  lawful  owner  of 
the  said  last-mentioned  goods  and  chattels,  at  the  time 
they  were  so  shown  to  the  said  Plaintiff,  and  seized 
under  the  said  last-mentioned  writ,  brought  his  certain 
action  against  the  said  Plaintiff  in  the  Court  of  our  said 
Lord  the  King,  before  the  Barons  of  the  Exchequer  at 
Dublin,  to  recover  damages  for  the  seizing  and  taking 
of  the  said  goods  under  the  said  last-mentioned  writ ; 
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and  such  proceedings  were  thereupon  had  in  the  said        issi. 
action,  that  the  said  John  Power  afterwards,  to  wit, 
in  Trinity  Term,  in  the  8th  year  of  the  reign  of  his 
said  present  Majesty,  before  the  said  Barons  of  the 
Exchequer  at  Dublin  aforesaid,  at  Kilkenny,  to  wit, 
at  Dublin  in  the  county  aforesaid,  by  the  consideration 
and  judgment  of  the  said  Court,  recovered  against  the 
said  Plaintiff  a  large  sum  of  money,  to  wit,  the  sum  of 
50Lj  as  and  for  the  value  of  the  said  goods  and  chat- 
tels so  seized  by  the  said  Plaintiff,  as  last  aforesaid, 
and  the  further  sum  of  QJl.  15s.  Id.,  for  costs  and 
charges  by  the  said  John  Power,  about  his  said  suit  in 
that  behalf  expended,   making  together  the  sum  of 
77^*  1^^*  1^-f   &nd  that  afterwards,   to  wit,  on  the 
19th  day  of  November,  in  the  year  last  aforesaid,  at 
Kilkenny,  to  wit,  at  Dublin  in  the  county  aforesaid, 
the  said  Plaintiff  was  forced  and  obliged  to  pay,  and 
then  and  there  did  pay,  to  the  said  John  Power,  the 
said  sum  of  77 /«  ^Ss*  1  (/.,  and  was  also  then  and  there 
forced  and  obliged  to  lay  out  and  expend  a  certain 
other  large  sum  of  money,  to  wit,  the  sum  of  40/.,  in 
and  about  defending  the  said  action  so  brought  against 
him  as  last  aforesaid,  and  in  and  about  taking  and  pur- 
suing other  necessary  proceedings  made  incumbent 
upon  him,  in  consequence  of  the  said  seizure,  and  the 
said  recovery,  and  was  and  is  otherwise  greatly  injured ; 
and  the  said  Plaintiff  says,  that  by  reason  of  the  said 
several  premises  he  has  been  injured,  and  has  sus- 
tained damage  to  the  amount  of  500  /. 

The  Defendant  in  Error  entered  a  nolle  prosequi 
upon  the  first,  second,  third  and  fourth  counts  of  the 
declaration. 

The  Plaintiff  in  Error  moved  in  the  Court  of  Ex- 
chequer, in  Ireland,  to  arrest  Judgment,  on  the  ground 
that  the  fifth  count  did  not  allege  tliat  tlie  misrepre- 
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1831.       sentation,  as  to  the  property  in  the  goods,  was  made 

H^uMPHJiYs    ^^^^^^  oxfrauduknttr, 

V.  This  motion  was  refused,  and  judgment  was  given 

for  the  Defendant  in  Error. 

The  Plaintiff  in  Error  then  brought  a  writ  of  error 
in  the  Court  of  Exchequer  Chamber  in  Ireland  ;  and 
the  case  having  been  argued,  the  judgment  of  the 
Court  of  Exchequer  was  affirmed 

The  Defendant  in  Error  submitted  that  the  de- 
cisions of  the  Court  of  Exchequer  and  the  Court  of 
Exchequer  Chamber  were  right,  and  that  the  fifth 
count  set  out  a  sufficient  cause  of  action,  and  for  the 
following  reasons : 

First. — That  it  is  a  principle  of  law,  that  he  who 
affirms  either  that  which  he  does  not  know  to  be  true, 
or  that  which  he  knows  to  be  false,  to  another's  preju- 
dice, and  his  own  gain,  is  a  wrong-doer,  and  must 
answer  in  damages  for  the  injury  occasioned  by  such 
falsehood. 

Secondly, — That  it  appears  by  the  fifth  count  that 
the  Plaintiff  in  Error  did  not  know  what  he  represented 
to  be  true ;  for  the  representation,  as  to  the  property 
in  the  goods,  is  averred  to  have  been  untrue,  and  con- 
sequently, the  Plaintiff  in  Error  was  guilty  of  falsehood, 
to  the  damage  of  the  Defendant  in  Error,  the  Plaintiff 
in  Error  being  at  the  time  interested  in  making  the 
representation. 

Thirdly. — That  it  further  appears  that  the  falsehood 
of  the  representation  was  prejudicial  to  the  Defendant 
in  Error,  and  caused  the  damage  to  him  set  out  in  the 
fifth  count. 

Fourthly. — That  the  Defendant  in  Error  was  by  law 
bound,  in  performance  of  his  duty  as  sheriff,  to  act 
upon  the  representation  as  to  the  property  in  the  goods 
so  made  by  the  Plaintiff  in  Error,  at  the  peril  of  an 


ON  APPEALS  AND  WRITS  OF  ERROR.  293 

action  at  the  suit  of  the  Plaintiff  in  Error,  if  he,  the       i83i. 

Defendant  in  Error,  had  neglected  or  refused  so  to 

act. 

Fifthly. — That,  consequently,  a  duty  was  imposed 
upon  the  PlaintiflF  in  Error  to  represent  the  fact,  as  to 
the  property  in  the  goods,  truly.  And  that  it  is  equally 
a  breach  of  duty  in  a  case  of  this  nature  to  state  that  as 
a  fact  which  the  party  representing  does  not  know  to  be 
true,  as  wilfully,  knowingly,  or  fraudulently,  to  misrepre- 
sent the  matter.  That  it  is  equally  false  in  both  cases ; 
and  that  the  relation  in  which  the  sheriff  stands  to  the 
party  making  the  representation,  and  the  necessity 
which  the  sheriff  is  under  to  act  on  the  representation 
if  true,  imposes  a  duty  on  the  person  making  such 
representation,  to  make  it  truly;  that  is,  not  to  state 
as  a  fact  that  which  he  does  not  know  to  be  true,  and 
which  turns  out  to  be  false. 

Sixthly. — That  the  allegation  of  wrong,  and  of  con- 
sequent damage  in  the  fifth  count,  is  at  all  events  suffi- 
cient after  verdict. 

For  the  Plaintiff  in  Error  it  was  contended,  that  the 
Judgment  ought  to  be  reversed,  for  the  following 
reasons : 

First. — Because  the  fifth  count  in  the  declaration,  on 
which  the  Judgment  has  been  entered  for  the  Defendant 
in  Error,  is  founded  on  a  false  representation,  and  the 
said  count  does  not  allege  any  sufficient  ground  to 
maintain  an  action  thereon  ;  for  by  law  an  action  will 
lie  on  a  false  representation  only  in  three  classes  of 
cases ;  first,  where  the  representation  is  made  respecting 
the  subject  matter  of  a  contract  between  the  parties ; 
secondly,  where  it  is  made  fraudulently,  and  with  intent 
to  deceive  ;  and,  thirdly,  where  it  is  made  with  know- 
ledge of  its  falsehood  ;  whereas  the  said  fifth  count 
does  not  show  any  contract  between  the  Plaintiff  in 


2»4  CASES  IN  THE  HOUSE  OF  LORDS 

Error  and  the  Defendant  in  Error,  nor  does  it  allege 
any  fraud  in  the  Plaintiff,  nor  assert  bis  knowledge  of 
the  falsehood  of  what  he  represented. 

Secondly. — Because  the  said  fifth  count  being  defec- 
tive in  substance,  cannot  be  made  good  by  the  verdict 
for  the  Defendant ;  for  though  a  verdict  may  cure  a 
defective  statement  of  a  good  title  to  maintain  an  action, 
it  cannot  supply  or  create  a  title,  and  it  is  contrary  to 
law  to  presume  the  existence  of  a  fraud,  or  a  scienter, 
where  such  is  not  alleged ;  and  there  is  nothing  stated 
in  the  said  fifth  count,  from  which  fraud,  or  a  scienter, 
could  or  ought  to  be  inferred  against  the  Plaintiff  in 
Error ;  and  there  is  the  less  reason  for  any  such  in- 
ference in  this  case,  because  it  appears  by  the  record, 
that  there  were  other  counts  in  the  declaration  of  the 
Defendant  in  Error,  which  distinctly  averred  both  fraud 
and  a  scienter  in  the  Plaintiff  in  Error ;  and  that  on 
those  counts  the  Defendant  in  Error  thought  proper  to 
enter  a  nolle  prosequi 

Thirdly. — Because  the  representation  made  by  the 
Plaintiff  in  Error  to  the  Defendant  in  Error,  as  stated 
in  the  said  fifth  count,  must  be  considered  as  having 
been  made  innocently,  and  from  a  conviction  of  its  truth) 
and  that  the  Plaintiff  in  Error  did  not  and  could  not 
derive  any  benefit  from  making  such  representation,  if 
false ;  and  even  assuming  that  the  Plaintiff  in  Error 
could  derive  a  benefit  from  making  such  representation, 
yet  the  Defendant  in  Error  could  not  maintain  an 
action  against  the  Plaintiff  in  Error  for  a  false  repre- 
sentation, which  was  not  at  the  time  known  to  him  to 
have  been  false. 

Fourthly. — Because  It  was  the  duty  of  the  Defend- 
ant in  Error,  as  sheriff,  to  inform  himself  of  the  goods 
and  chattels  of  the  Defendant  in  Error,  in  the  writ 
delivered  to  him,  as  set  forth  in  the  said  fifth  count; 
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and  that,  as  such  sheriflP,  he  had  by  law  ample  powers        I83i. 
to  enable  hira  to  ascertain  the  truth  or  falsehood  of  the     humphbys 
representation  made  to  him  by  the  Plaintiff  in  Error.  ''• 

And  that  Defendant  in  Error,  as  such  sheriff,  was  not 
under  any  obligation  to  seize  the  goods  merely  on  the 
representation  made  to  him  by  the  Plaintiff  in  Error, 
and  must  be  considered  as  having  acted  on  his  own 
responsibility,  and  in  discharge  of  his  duty,  and  not 
under  the  influence  of  such  representation. 

Fifthly. — Because  the  practice  of  sheriffs,  in  requir- 
ing an  indemnity  from  plaintiffs  in  executions,  and  the 
practice  of  the  courts  of  law,  in  compelling  a  plaintiff 
who  requires  a  sheriff  to  seize  or  sell  goods  under 
a  ^eri facias^  to  give  such  sheriff  an  indemnity  in  cer- 
tain cases,  demonstrates,  that  it  is  considered,  that 
without  such  indemnity  the  sheriff  could  not  maintain 
an  action  against  the  plaintiff  in  such  execution. 
And  that  the  representation  of  the  plaintiff  in  an  exe- 
cution which  is  merely  false,  and  is  not  accompanied 
by  fraud  or  a  scienter,  could  not  be  suflicient  to  enable 
a  sheriff  to  maintain  an  action. 

Sixthly. — Because  it  is  contrary  to  the  policy  of  the 
law  to  hold  out  an  inducement  to  a  sheriff  to  sell  under 
^  fieri  facias^  without  a  sufficient  inquiry,  which  will 
be  the  case  if  he  is  entitled  to  maintain  an  action 
against  the  plaintiff  in  an  execution,  who  innocently 
shows  him  goods  as  belonging  to  the  defendant  in  the 
execution  which  were  really  not  so. 

Seventhly. — Because  it  is  a  novel  action,  going  beyond 
the  principle  of  any  decided  case,  and  is  inconsistent 
with,  and  repugnant  to,  the  principles  of  numerous 
well-known  and  established  decisions. 

The  following  cases  were  cited :  Pasley  v.  Frecmariy 
3  T.  R.  51 ;  Haycraft  v.  Creasy,  2  East.  92 ;  Bilke  v. 
Havelock,    3  Camp.    374 ;     Farebrother    v.    Ansley, 
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1831.        1  Camp.  343;  Adamson  v.  Jarvis,  4Bing.  66;  Foster 

J^^      V.  Charles^  6  Bing.  396,    7  Bing*   105  ;   Ashley  v. 
uMPHRYs    jy^^^^^  jj^j^  gg^ .  Merryweather  v.  NLrm,  8  T.  R. 

Pratt.         ,  gg 

The  case  was  heard  in  the  House  of  Lords  on  the 
15th  March  1831,  Lord  Tenterden  presiding,  assisted 
by  Lord  Wynford.  Lord  Tenterden  intimated  that  it 
was  a  case  which  required  further  consideration,  and 
agth  March,  judgment  was  deferred.  In  about  10  days  afterwards,  the 
adgment.  judgment  of  the  Court  below  was  affirmed.  This  was  on 
a  day  not  appointed  for  hearing  causes,  and  before  the 
time  of  day  at  which,  when  no  causes  were  set  down 
for  hearing,  the  House  usually  sat ;  a  circumstance 
which  deprived  us  of  the  opportunity  of  hearing  the 
reasons  given  by  Lords  Tenterden  and  Wynford  for 
recommending  the  affirmance. 
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APPEAL 


FROM   THE    COURT   OF  SESSION. 


Montgomery  (Lady) 
Bridge  and  Others 


Appellant. 
Respondents. 


Lord  M.  dies  indebted  in  more  than  1 00,000 /.»  and  leaves 
funds  applicable  to  the  payment  of  his  debts  to  the  amount 
of  only  50,000/.  The  widow  enters  into  an  obligation  to 
pay  the  whole  of  her  deceased  biisband's  debts^  Held  by 
the  Court  of  Session  that  the  English  creditors  under  this 
obligation  are  entitled  to  interest  on  the  bonds  and  bills  of 
exchange,  till  the  principal  is  paid,  on  the  ground  that  such 
securities  carry  interest  by  the  law  of  England :  Secus.  as 
to  the  simple  contract  debts,  which  by  the  law  of  England 
do  not  bear  interest* 


Lord  Montgomery  died  in  I824,  indebted  in 
a  sum  of  104,000  /.  while  the  property  left  by  him 
available  to  his  creditors  did  not  exceed  50,000  /• 
His  widow  entered  into  an  engagement  with  the  cre- 
ditors to  pay  the  whole  of  her  deceased  husband's 
debts,  and  executed  a  minute,  and  afterwards  a  formal 
instrument  to  that  effect,  and  appointed  a  commission 
to  collect  the  rents  of  her  estates,  and  to  apply  them  in 
liquidation  of  the  debts ;  and  it  was  stated  in  tha  in- 
strument appointing  the  commission,  that  it  was  calcu- 
lated that  the  rents  for  five  years  would  be  sufficient  to 
pay  off  the  debts.  But  they  were  found  not  to  be  suf- 
ficient, and  Lady  Montgomery,  who  in  the  meantime 
had  married  Sir  Charles  Lamb,  and  her  husband,  re- 
fused to  contribute  beyond  the  amount  of  the  five  year  s 
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1831.        rent;  and  on  a  process  in  the  Court  of  Session,  that 
MoNTooMEaY  Court  found  that  such  was  the  limit  of  the  engage- 
^-  ment.  But  on  appeal  to  the  House  of  Lords,  that  judg- 

and  others,  ment  was  reversed,  and  it  was  found  that  the  calcula- 
tion as  to  the  five  years  was  merely  conjectural,  and 
that  the  undertaking  on  the  part  of  Lady  Montgomery 
was  to  extinguish  the  debts  of  her  deceased  husband. 

Lady  Montgomery  then  resisted  the  payment  of  any 
thing  more  than  the  debts,  since  nothing  was  said  in 
the  engagement  about  the  payment  of  interest  on  the 
debts.  But  as  the  House  of  Lords  had  decided  that 
Lady  Montgomery's  engagement  was  to  extinguish  the 
debts  of  her  deceased  husband,  the  Court  of  Session 
decided  that  the  engagement  extended  to  the  payment 
of  interest  on  such  debts  as  ea  contractu  or  es  lege  bore 
interest,  and  that,  on  that  principle,  Messrs.  Bridge 
and  Rundell,  and  the  other  English  creditors,  were 
entitled  to  interest  on  the  debts  by  bond  and  bills  of 
exchange.  The  Court,  considering  the  question  as  to 
the  interest  to  be  allowed  to  these  creditors  as  entirely 
a  question  of  English  law,  and  having  satisfied  itself 
that  by  the  English  law  such  debts  bore  interest,  found 
accordingly,  without  allowing  any  interest  on  the  simply 
contract  debts,  which  they  understood  did  not  by  the 
law  of  England  carry  interest,  as  they  did  in  Scotland. 

From  this  judgment  Lady  Montgomery,  and  her 
husband  Sir  Charles  Lamb,  appealed  to  the  Lords, 
and  it  was  contended  for  them  that  as  the  engagement 
extended  merely  to  debts,  without  any  specific  mention 
of  interest,  no  interest  ought  to  be  allowed ;  but  this 
argument  was  soon  given  up,  as  far  as  respected  the 
bond  debts,  but,  insisted  on,  by  Mr.  Tinney  particu- 
larly, as  to  the  bills  of  exchange  which  did  not,  as  he 
contended,  carry  interest,  technically  speaking,  at  law 
in  England^  but  the  interest  was  allowed  only  as  da- 
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mages  for  the  detention  of  the  debt;  and  he  cited  a        i83i, 
case  in  which  it  had  been  held,  in  the  King's  Bench,  that  Montgomery 
a  petitioning  creditor's  debt,  which  was  made  up  to  ^^ 

1  ..  1,  iT«  /».  Bui  DC  E 

the  requisite  sum  only  by  the  addition  of  interest  on     and  othe.s. 
a  bill  of  exchange,  was  not  a  debt  so  as  to  support  a 
commission  of  bankruptcy. 

Lord  Chancellor : — The  question  is,  whether  Lady    asth  March. 
Montgomery,  who,  greatly  to  her  own  honour,  under-     J"*'s™®"^' 
took  the  pious  duty  of  paying  her  deceased  husband's 
debts,  was  bound  by  her  engagement  to  pay  not  only 
the  principal,  but  interest  from  the  time  they  became 
due,  on  such  of  the  debts  as  bore  interest. 

In  the  minute,  and  the  instrument  which  followed, 
she  undertakes  to  pay  the  debts  of  her  husband,  and 
that  may  be  considered  as  disposing  of  the  question  as 
to  the  specialties,  for  the  interest  upon  them  evidently 
came  under  the  description  of  debts;  and  then  the 
question  is,  whether,  since  bills  of  exchange,  which 
are  privileged  debts,  and  which,  by  the  English  law 
as  administered  in  equity*  carry  interest  from  the  time 
ihey  are  due,  the  interest  on  these  bills  is  not  a  debt 
within  the  scope  and  meaning  of  that  obligation  which 
Lady  Montgomery  so  honourably  undertook. 

I  intimated  before,  the  grounds  on  which  I  thought 
the  Court  below  did  right  in  including  the  interest  on 
that  kind  of  debt  as  debt,  but  Mr.  Tinney  has  started 
a  new  argument  here,  which  was  not  raised  in  the 
Court  below,  but  which  1  thought  worthy  of  further 
consideration.  That  has  now,  however,  been  displaced. 
Mr.  Tinney  says,  that  the  obligation  is  confined  to 
debts,  and  then  he  says,  this  being  strictly  an  English 
case,  that  interest  is  not  debt,  and  that  no  interest 
being  in  England  allowed  on  simple  contract  debts, 

X  2 
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]^^^' ,     no  interest  ought  to  be  allowed  on  the  bills,  although, 
Montgomery  perhaps,  it  would  be  better  if  the  law  of  England  had, 

n«!' «  on  that  head,  been  the  same  as  that  of  Scotland.  Theft, 
and  others  is  interest  on  bills  of  exchange  allowed  by  the  English 
law  to  be  considered  as  debt;  and  as  to  that,  Mr.  Tinney 
cites  the  case  of  Cameron  v.  Smith,  2  Bam.  &  Aid.  305, 
where  it  was  decided,  that  interest  on  a  bill  of  exchange 
<;duld  not  be  taken  as  debt,  so  as  when  added  to  the 
principal  to  make  a  good  petitioning  creditor's  debt  to 
support  a  commission  of  bankruptcy.  On  what  does 
that  rest  ?  That  interest  on  bills  of  exchange  is  not  at 
law  given  as  interest,  properly  speaking,  so  as  to  make 
a  debt,  but  as  damages  for  the  detention  ;  and  that  to 
make  a  good  petitioning  creditor's  debt,  there  must  be 
a  debt  of  100  /•  indq)endent  of  damages.  But  then 
the  bankrupt  law  is  entirely  a  creature  of  statute,  and 
therefore  it  is  held,  that  a  petitioning  creditor  s  debt 
must  be  strictly  a  principal  debt  But  there  is  a  wide 
distinction  between  that,  and  this  case.  The  Court  of 
Session  is  a  court  of  equity  as  well  as  a  court  of  law, 
and  as  equity  here  gives  interest,  you  are  driven  back 
to  the  question,  whether  the  interest  is  a  debt  within 
the  scope  and  meaning  of  the  obligation.  Now  the 
obvious  meaning  of  the  obligation  was,  that  Lady 
Montgomery  undertook  to  pay  all  that  was  due  and 
could  have  been  recovered  from  her  husband  if  he  had 
been  living  and  had  funds  to  pay ;  that  she  occupied  the 
same  place  with  respect  to  the  creditors  as  her  husband, 
and  stood  in  his  shoes,  and  became  bound  to  pay  all  for 
which  he  was  liable.  Now,  although  interest  is  not 
strictly  and  technically  speaking  debtj  there  can  be  no 
doubt  but  that  he  was  bound  to  pay  interest  on  the  bills 
till  the  principal  was  paid  up. 
e   It  was  candidly  admitted  that  the  argument  failed  as 
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to  interest  on  the  bonds,  and  as  to  the  bills  also  it  is,       I83i. 
when  sifted^  displaced.     I  propose  that  the  judgment  jvio^toome 
be  affirmed.      Under  the  circumstances  of  the  case,         v, 
I  say  nothing  as  to  costs.  and  oXr^. 

Judgment  affirmed. 


X 


i^ 
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ERROR. 

W  April,  FROM    THE   EXCHEQUER    CHAMBER. 

1831. 

Binkrupts         Attor!^ey-General    -       -     Plaintiff^ in  Errov. 
Auoion^Duty.      WiNSTANLET       -        -  Dj/enUnt   in  Error. 

A  trader  seised  ia  fee  of  real  estates,  first  mortgages  them, 
and  then  conveys  them  to  trustees  in  trust  to  pay  off  in- 
cumbrances, and  for  other  purposes.  He  then  becomes 
bankrupt ;  and  the  estates,  including  all  interests,  are  sold 
by  auction,  by  order  of  the  assignees,  with  the  concurrence 
of  the  trustees,  it  not  appearing  whether  the  mortgagees 
were  at  all  consulted  in  the  matter.  Held  by  the  House 
of  Lords,  affirming  judgments  of  the  Courts  of  Exchequer 
and  Exchequer  Chamber,  that  the  estates  so  sold  were 
estates  of  the  bankrupt,  and  as  such  exempt  from  payment 
of  the  auction  duty,  under  the  Acts  ig  Geo.  3,  c.  56,  s.  ig, 
and  6  Geo.  4,  c.  g,  s.  16. 

A  WRIT  o(  scire  facias  was  issued  out  of  the  Court 
of  Exchequer,  tested  28th  day  of  May,  in  the  8th  year 
of  the  reign  of  King  George  the  Fourth,  against  Thomas 
Winstanley,  the  Defendant  in  Error,  for  recovery  of 
the  sum  of  500  /.  being  the  penalty  of  a  bond  entered 
into  by  the  Defendant  in  Error,  as  an  auctioneer.  The 
condition  of  which  bond,  as  set  out  upon  oyer,  was, 
that  the  Defendant  in  Error  should,  within  six  weeks 
after  every  sale  by  auction,  render  an  account  of  such 
sale,  and  pay  the  duty  thereon,  as  therein  mentioned. 

To  this  writ  of  scire  facias  the  Defendant  in  Error 
pleaded  a  general  performance  of  the  condition  of  the 
bond  therein  referred  to. 

To  this  plea  His  Majesty's  Attorney-General,  on 
behalf  of  His  Majesty,  filed  two  replications,  upon  the 
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first  of  which  an  issue  was  taken,  which  it  is  not  mate-        i83i. 
rial  here  to  advert  to.     The  second  replication  alleged,     AnoirMY 
that  the  Defendant  in  Error,  using  and  exercising  the     Ginkral 
trade  and  business  of  an  auctioneer,  did,  on  the  6th,  Wikstamlet. 
7th,  8th,  and  9th  days  of  September  1826,  sell  by 
auction  certain  estates  in  the  county  of  Lancaster,  and 
that  the  sum  of  1,000/.  arose  and  became  due  to  His 
Majesty  for  duties  on  such  sale ;  but  that  the  Defendant 
in  Error  did  not,  within  six  weeks  after  the  said  sale, 
make  payment  of  the  said  duties. 

To  this  replication  the  Defendant  in  Error  filed  a 
rejoinder,  alleging  that  the  estates  sold  by  the  said 
Defendant  in  Error,  as  in  the  said  replication  men- 
tioned, were,  on  the  19th  day  of  February  1823,  the 
estate  of  one  Thomas  Claughton,  who,  on  that  day, 
conveyed  them  to  divers  persons  by  way  of  mortgage, 
and  afterwards,  by  indentures  of  lease  and  release 
bearing  date  the  19th  and  20th  days  of  February 
1823,  conveyed  the  same  estates  to  trustees,  upon  cer- 
tain trusts  therein  set  forth,  for  discharging  and  satis- 
fying  certain  incumbrances  thereon,  with  remainder  ta 
the  use  of  the  said  Thomas  Claughton  in  fee;  and 
that,  on  the  5th  day  of  March  1824,  the  said  Thomas 
Claughton  became  a  bankrupt,  and  that  a  commission 
of  bankrupt  was  issued  against  him,  and  assignees  of 
his  estate  and  effects  duly  appointed  ;  and  that  the  said 
estates  so  sold  by  the  said  Defendant  in  Error,  were  so 
sold  by  the  order  of  the  assignees,  as  such  assignees, 
under  the  said  commission,  for  the  benefit  of  the  credi- 
tors of  the  said  Thomas  Claughton,  and  by  the  con- 
currence of  the  said  trustees  named  in  the  said  deeds 
of  trust. 

To  this  rejoinder  His  Majesty's  Attorney-General 
filed  a  sur-rejoinder,  alleging  that  the  Defendant  in 
Error  did  sell  by  auction  the  whole  of  the  interests  in 
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1831.  the  estates  mentioned  In  the  breach  of  the  condition  of 
ArT^^.r  ^^^  ^^^^  bond,  as  well  of  the  mortgagees  and  the  incum- 
General  brancers,  in  the  said  rejoinder  mentioned,  ai^  of  the 
Wl^9TillL£Y.  trustees  under  the  said  trust-deed,  in  the  same  rejoin- 
der mentioned,  and  other  than  the  said  supposed  in- 
terests of  and  belonging  to  the  estate  of  the  said 
Thomas  Claughton,  without  distinguishing  any  of  such 
interests  at  the  time  of  such  sales,  whereby  the  said 
duties  became  due  to  His  Majesty,  which  were  not 
duly  paid. 

To  this  sur-rejoinder  the  Defendant  in  Error  demur- 
red, and  His  Majesty's  Attorney-General,  on  behalf  of 
His  Majesty,  joined  in  demurrer,  and  the  case  came  od 
for  argument  in  Hilary  Term  1828,  the  question  for  the 
consideration  of  the  Court  being,  whether  the  auction- 
duty  is  payable  upon  the  sale  of  the  estates  of  a  bank- 
rupt which  are  in  mortgage  at  the  time  of  the  sale,  when 
the  estates  are  sold  together  with  the  mortgage,  without 
distinguishing  the  respective  interests  of  the  bankrupt 
and  mortgagee. 

After  argument  the  Court  gave  judgment  against  the 
Crown,  and  in  favour  of  the  Defendant  in  Error,  and 
this  judgment  was  affirmed  by  the  Court  of  Exchequer 
Chamber,  with  an  understanding  that  it  should  be  car* 
ried  to  the  House  of  Lords,  as  it  appeared  to  over-rule 
the  case  of  The  King  v.  Abbott^  S  Pri.  I78.  The  case 
was  accordingly  brought  by  Error  into  Parliament,  and 
heard  in  the  presence  of  the  Judges  on  the  ISth  April 
1831 .  For  the  Plaintiflf  in  Error  it  was  contended  that 
the  judgment  ought  to  be  reversed,  for  the  following 
among  other  reasons : 

First. — Because  the  estates  sold  by  the  Defendant  in 
Error  clearly  came  within  the  description  of  estates  on 
which  auction  duty  is  imposed  by  43  Geo.  3,  c.  69, 
sch.  A.J  and  45  Geo.  3,  c.  30  \  and  the  only  exemptions 
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which  can  by  any  c^jlour  or  pretence  be  constraed  to  issi. 
extend  to  the  estates  sold  by  the  Defendant  in  Error,  /  ^  ' 
are  the  19  Geo.  3,  c.  56,  s.  15,  which  provides,  "  that  General 
**  nothing  therein  contained  shall  extend  to  charge  with  wikst^amlet. 
^*  Auction  Daty  any  Estate  or  Effects  of  Bankrupts  sold 
"  by  order  of  the  Assignees,  under  a  Commission  of 
^  Bankruptcy,'*  and  the  6  Geo.  4,  c.  9,  s.  16,  which 
enacts,  '*  that  all  Sales  of  any  Real  or  Personal  Estate 
of  any  Bankrupt  or  Bankrupts,  shall  not  be  liable 
to  any  Auction  Duty ;"  the  former  of  Which  pro- 
visions has  been  repeatedly  adjudged  by  the  courts  of 
law,  and  particularly  by  the  Court  of  Exchequer,  in 
the  case  of  TTie  King  against  Abbott,  3  Price,  p.  I78, 
not  to  extend  to  cases  like  the  present,  where  estates 
belonging  to  a  bankrupt  are  in  mortgage,  and  are  sold 
together  with  the  mortgage,  without  distinguishing  the 
respective  interests  of  the  bankrupt  and  mortgagee,  and 
the  latter  of  which  provisions  does  not  contain  any 
stronger  words,  with  reference  to  such  exemptions, 
than  the  statute  upon  which  such  decisions  have  taken 
place. 

Secondly. — Because  the  estates  sold  by  the  Defend* 
ant  in  Error,  were  not  the  estates  of  any  bankrupt  or 
bankrupts,  so  as  to  bring  them  within  the  exemption 
of  6  Geo.  4,  c.  9,  s.  16,  inasmuch  as  such  estates  con- 
sisted not  only  of  the  equity  of  redemption  of  the 
bankrupt  therein,  (which  alone  the  assignees  have  the 
power  to  sell),  but  also  of  an  additional  estate,  the 
estate  of  the  mortgagee,  which  is  a  distinguishable 
and  distinct  estate  from  the  bankrupt's  estate,  and 
which  could  not  have  been  sold  without  the  express 
consent  of  a  third  person,  viz.  the  mortgagee,  but 
which  might  have  been  sold  by  the  mortgagee  alone ; 
and  in  that  case  it  would  doubtless  have  been  liable 
to  the  auction  duty. 
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1 83  K  Thirdly. — Because  the  estates  sold  by  the  Defeiidant 

.  m  Error  (or  at  least  the  legal  and  beneficial  interest  in 

Geheral  such  estates)  were  not  sold  for  the  benefit  of  the  cre- 
WivsT^AKLET.  ditors  of  the  bankrupt,  but  for  the  benefit  of  the  mort- 
gagee, and  with  his  consent ;  and  although  the  biankrupt 
l9,W8  Undoubtedly  intend  that  the  bankrupt  property 
distributable  under  them  should  be  sold  exempt  from 
duty,  inasmuch  as  such  sales  are  compulsory,  yet  it 
comes  not  within  either  the  meaning  or  the  spirit  of 
such  laws  to  exempt  from  auction  duty  the  estates  of 
other  individuals,  although  such  individuals  may  be 
creditors  of  the  bankrupt ;  nor  sales  which,  so  far  from 
being  compulsory,  are  entirely  dependent  upon  the 
voluntary  consent  of  third  persons,  as  in  the  present 
case,  where  nothing  but  the  equity  of  redemption  could 
have  been  sold  without  the  consent  of  the  mortgagee, 
ID  whom  the  legal  estate  was  vested. 

For  the  Defendant  in  Error  it  was  contended  that 
the  judgment  ought  to  be  afiirmed,  for  the  following 
^onong  other  reasons : 

First. — Because  the  right  of  exemption  from  the  pay- 
ment of  auction  duty,  in  favour  of  a  bankrupt's  credi- 
tors, is  not  limited  to  the  sale  of  that  interest  which 
the  bankrupt  possesses  in  an  estate,  but  is  extended  to 
the  sales  of  all  his  "  real  and  personal  estate." 

Secondly. — Because  a  person  whose  property  has  be- 
come charged  by  mortgage  or  otherwise,  does  not  cease 
to  have  an  estate  therein,  although  the  amount  of  his 
interest  in  such  property  is  diminished ;  and  to  deny 
that  the  estate  continues  in  him,  is  equivalent  to  a 
denial  that  an  estate  can  be  charged  with  incum- 
brances. 

Thirdly. — Because  the  charge  of  auction  duty  upon 
the  sale  of  s^  bankrupt's  niortgaged  estates  is  not  only 
contrary  to  the  letter  and  words  of  the  Acts  which  create 
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that  exemption,  but  totally  contrary  to  the  spirit  attd       issi. 
true  intent  of  the  same.  !^    ""    ' 

Attorney 

For  the  intention  of  the  legislature  appears  to  have  General 
been  to  favour  the  creditors  of  a  bankrupt,  and  to  pro-  Winstanley. 
vide  as  large  a  fund  as  possible  for  the  payment  ofhis 
debts.  This  intention,  however,  it  b  obvious  must  be 
wholly  defeated  by  such  a  charge ;  and  the  auction 
duty,  if  payable  at  all,  must  be  paid  out  of  the  funds 
applicable  to  the  payment  of  the  general  creditors.  If 
the  proceeds  of  the  sales  are  greater  than  the  amount 
of  the  incumbrances,  the  auction  duty  must  be  paid 
out  of  the  surplus  which  remains  in  the  hands  of  the 
assignees,  after  discharging  those  incumbrances ;  and 
it  will  fall  wholly  upon  the  other  creditors.  If  the 
proceeds  are  less  than  the  amount  of  the  incumbrances, 
or  only  co-extensive  with  them,  the  deduction  of  auc« 
tion  duty  will  preclude  the  possibility  of  discharging 
the  whole  of  the  incumbrances,  and  the  incumbrancers 
will  prove  the  residue  of  their  debt  under  the  commis- 
sion of  bankruptcy ;  so  that  in  every  case  the  payment 
of  the  duty  must  cause  a  diminution  of  that  fund,  for 
the  increase  of  which  the  exemption  itself  was  granted* 

Fourthly.— -Because  any  other  interpretation  of  the 
Act  than  the  one  contended  for  by  the  defendant,  would 
only  lead  to  a  more  circuitous  method  of  conveyance, 
by  which  the  interest  of  the  creditors  without  security 
would  be  further  prejudiced.  For  the  assignees  might 
in  all  cases  discharge  the  incumbrances,  and  then  sell 
the  estate  without  payment  of  duty. 

Fifthly. — Because  the  Act  makes  no  distinction  be^ 
tween  legal  and  equitable  estates;  and  the  whole 
equitable  estate,  subject  to  charges,  was  in  the  bankrupt 
at  the  time  of  the  sale. 

Sixthly. — Because  the  sale  of  an  equity  of  redemp- 
tion, as  a  distinct  interest,  is  impossible;,  or  at  all  events 
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1831.       cannot  be  effected  without  great  sacrifice  and  loss  to 
,^    "^    '      the  creditors,  whose  fund  it  was  the  object  of  the  legis* 
lature  to  increase. 

13  April.         Lord  Tenter  den : — ^This  case  comes  before  your  Lord- 
Judgment,    gi^jpj^  ^^  gj.j^Qj.  jy^jj^  ^^  Court  of  Exchequer  Chamber, 

where  the  judgment  of  the  Court  of  Exchequer  was 
affirmed ;  but  as  this  case  did  appear  to  over-rule  ano- 
ther case  in  the  Exchequer,  that  of  Rex  v.  Abbott^ 
S  Price,  I78,  we  thought  that  it  was  fitting  that  the 
present  case  should  be  brought  before  the  House  of 
Lords.  The  case  was  argued  principally  as  if  the 
estate  had  been  put  up  for  sale  by  the  mortgagee,  and 
as  if  this  had  been  a  case  of  that  kind ;  but  it  was  not 
so  precisely.  The  facts  were,  that  T.  C,  a  trader, 
mortgaged  his  real  estates.  He  afterwards  conveyed 
the  same  estates  to  trustees,  with  large  powers,  for  pay- 
ing off*  certain  incumbrances,  and  other  purposes. 
T.  C.  afterwards  became  bankrupt,  and  a  commission 
was  taken  out,  and  assignees  appointed,  and  the  sale 
in  question  was  made  by  order  of  the  assignees,  with  the 
concurrence  of  the  trustees,  for  the  benefit  of  the  bank- 
rupt's creditors,  and  without,  for  any  thing  that  appear- 
ed, the  mortgagees  having  been  consulted.  Such  being 
the  state  of  the  facts,  I  propose  that  these  questions  be 
put  to  the  Judges :  1st.  Whether,  when  a  trader, 
having  real  estates  under  mortgage,  becomes  bankrupt, 
and  the  whole  interests  in  the  estates  are  sold  by  order 
of  the  assignees  for  the  benefit  of  the  creditors,  and  no 
concurrence  on  the  part  of  the  mortgagees  appears, 
the  auction  duty  is  payable  on  the  whole  of  the  sum 
received  for  the  estates,  or  on  any  and  what  part  of  it 
2dly.  Whether,  when  a  trader,  having  estates  in  mort«^ 
gage,  afterwards  conveys  the  estates  to  trustees,  and 
then  becomes  bankrupt,  and  the  whole  interest  in  the 
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estates  are  sold  by  the  assignees,  with  the  concurrence       issi; 
of  the  trustees,  it  not  appearing  that  the  mortgagees      '    ^    ' 
were  consulted,  the  auction  duty  is  payable  on  the     General 
whole,  or  any  part  of  the  sum  received  for  the  estates.    wiNsrlsLETi 

Mr.  Justice  Bayley  delivered  the  unanimous  opinion 
of  the  Judges,  in  answer  to  both  questions,  that  the 
auction  duty  was  not  payable  on  the  whole  or  any  part 
of  the  sum  ;  observing,  that  if  this  had  been  a  sale  by 
the  mortgagee,  the  matter  might  have  stood  on  a  differ- 
ent footing. 

Lord  JVynford: — I  was  in  the  Court  below  when 
this  case  was  decided  there,  and  I  differed  in  opinion 
from  the  rest  of  the  Judges.  I  am  happy  to  say,  how- 
ever, that  upon  fuller  consideration  I  am  convinced  that 
they  were  right  and  I  was  wrong.  My  puzzle  was 
about  the  word  e^tatCy  and  whether  the  estate  in  ques- 
tion, being  in  mortgage,  could  be  considered  as  the 
estate  of  the  bankrupt  But  I  am  now  satisBed  that; 
speaking  in  ordinary  language,  this  is  the  estate  of  the 
bankrupt,  clogged  with  the  debt  of  the  creditor.  The 
mortgage  is  merely  a  security,  and  every  other  interest 
is  in  the  bankrupt;  and  therefore  upon  a  sale  of  the 
estate  by  the  commissioners  or  assignees,  the  sale  is 
exempt  under  these  Acts  of  Parliament  from  payment 
of  the  auction  duty.  Suppose  the  bankrupt's  funds 
should  not  be  sufficient  to  pay  the  creditors,  afler  pay- 
ing off  the  mortgage,  the  loss  must  fall  on  the  bank- 
rupt's funds.  Suppose  the  whole  subject  should  be 
swallowed  up  by  the  mortgage,  the  mortgagee  might 
say  that  he  derived  ao  advantage  from  the  sale  beyond 
the  mere  payment  of  his  debt  Suppose  a  third  case, 
that  the  fimds,  after  payment  of  the  mortgagee  and  the 
rest  of  the  creditors,  should  afford  some  small  surplus; 
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183U       for  the  unfortunate  bankrupt,  yet  the  sale  being  a  forced 

Attorvey    sale,  came  in  principle  within  the  exemption  under 

GzsERAL     ^ese  Acts.     I  have  always  said  with  respect  to  these 

WmsTAMLBT.  revenue  cases,   "  Let  the  officer  take  care  that  the 

^*  Legislature  speaks  plainly."  I  had  my  doubts  as  to 
the  soundness  of  the  present  judgment,  looking  to  the 
decision  in  the  case  of  The  King  and  Abbott ;  but  I  am 
now  satisfied  that  the  judgment  ought  to  be  affirmed. 

Lord  Tenterden : — I  entirely  agree  in  the  opinion  of 
the  Judges ;  and  it  is  satisfactory  to  find  that  my  noble 
and  learned  friend,  who  differed  from  me  in  the  Court 
below,  is  now  convinced  that  the  unanimous  opinion 
of  the  Judges  is  correct. 

There  is  some  difference  in  the  language  of  the 
different  Acts  relating  to  this  subject,  which  occa- 
sioned some  doubts.  But  the  words  of  the  statute 
of  the  19th  Geo.  3,  c.  56,  s.  15,  are,  "  that  nothing 
^^  therein  contained  shall  extend  to  charge  with  auction 
**  duty  any  estate  or  effects  of  bankrupts  sold  by 
''  order  of  the  assignees  under  a  commission  of  bank- 
**  ruptcy.'*  The  words  of  the  43d  Geo.  3.  are  much 
the  same ;  and  then  came  the  case  of  The  King  and 
Abbott.  Then  followed  the  Act  of  the  6th  Geo.  4, 
which  enacted,  "  that  all  sales  of  any  real  or  personal 
^  estate  of  any  bankrupt  or  bankrupts  shall  not  be 
**  liable  to  any  auction  duty;"  and  the  question  is, 
whether  the  estate  sold  in  this  case  was  the  estate  of 
the  bankrupt  within  the  meaning  of  these  Acts.  Now, 
when  we  look  at  the  words  of  an  Act  of  Parliament, 
which  are  not  applied  to  any  particular  science  or  art, 
we  are  to  construe  them  as  they  are  understood  in 
common  language ;  and,  in  ordinary  speech,  the  estate, 
although  mortgaged,  is  still  considered  as  the  estate  of 
the  mortgagor,  and  the  interest  of  the  mortgagee  as 
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merely  a  security;    and  therefore  it  appears   to  me       1831. 
that,  according  to  the  true  construction  of  the  words,    attorney 
this  is  the  estate  of  the  bankrupt  within  the  meaning     General 
of  the  Act.     If  they  were  to  be  taken  in  any  other  Winstanley. 
sense,  the  effect  would  be  to  diminish  the  bankrupt's 
estate  applicable  to  the  payment  of  the  creditors  by 
the  amount  of  the  duty.     Upon  the  whole  it  appears 
to  me  that,  according  to  the  intention  and  the  words 
of  the  Act  of  the  6th  Geo.  4,  no  auction  duty  was 
payable  on  estates  sold  under  such  circumstances  as 
the  present. 

Judgment  affirmed. 
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APPEAL 

"^'^'faSU^'^'  FROM    THE    COURT    OF    SESSION. 


Bankruptcy.    RoBERTSON    AND    OTHERS     -      -      -      -      Appellants. 

Dfli^ce"*  Alexander  and  others,  of  thei 

Stirling   Bank,   and  Smith, J^      Respondents. 
their  Trustee      -    -    •    -    -J 

The  Stirling  Banking  Company  in  1825  stopped  payment, 
and  a  sequestration  soon  after  followed.    Two  or  three  years 
afterwards,  before  their  funds  had  been  realized  and  their 
affairs  wound  up,  they  made  an  offer  to  the  creditors  of  a 
composition  of  20  shillings  in  the  pound,  with  interest  up  to 
the  period  of  the  sequestration,  with  security  for  payment 
on  approval  of  the  composition  by  the  Court*    This  was  ac* 
cepted  by  more  than  the  statutory  portion  of  the  creditors. 
Petitions  for  approval  were  presented,  but  were  objected  to 
by  three  creditors  to  a  very  comparatively  small  amount,  on 
the  ground  that,  since  the  acceptance  of  the  composition  it 
had  been  ascertained  that  the  Company  had  realized,  or 
would  speedily  realize,  ample  funds  to  pay  their  debts  in  full, 
with  interest  to  the  time  of  payment    The  Court  however 
considered   the  composition  reasonable  at  the  time  it  was 
accepted,  and  approved  of  it,  and  that  judgment  affirmed  by 
the  House  of  Lords. 

In  the  course  of  the  proceedings  in  the  above  case  the  trus* 
tee  and  one  of  the  partners  were  served  with  diligence  as 
havers,  to  produce  all  papers  and  documents  relating  to  the 
subject-matter  of  the  cause.    The  partner  had  lost  some  of 
the  papers  before  being  served  with  the  diligence,  and  the 
trustee  had  destroyed  one  of  them  after  being  served  with  di- 
ligence.    Petitions  were  presented  by  the  objectors,  praying 
that  the  trustee  might  be  censured,  and  that  the  partner 
might  be  censured,  and  that  his  discharge  might  be  disal* 
lowed ;  but  the  Court  below  dismissed  the  petitions,  with  all 
costs   to  be  paid  by  the  petitioners.    This  judgment  was 
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partly  reversed  by  the  House  of  Lords,  and  the  cause  remit- 
ted»  with  directions  that  the  partner  should  not  have  his  cost^, 
and  that  the  trustee  should  pay  costs  to  the  petitioners. 

IN  1825  the  Stirling  Bank  became  embarrassed,  but 
the  partners  held  out  the  most  confident  expectations 
that  they  should  be  able  to  pay  their  creditors  in  full, 
and  in  that  expectation  several  of  the  holders  of  their 
notes  were  paid.  They  were  however  obliged  to  stop 
payment,  and  their  estate  and  effects  were  seques- 
trated in  August  1826,  under  the  Bankrupt  Act  53 
Geo.  3,  c.  137,  and  Alexander  Smith  of  Glassingall  was 
appointed  trustee.  In  1 828  some  correspondence  and 
negociations  took  place  between  some  of  the  partners, 
the  trustee,  and  others,  relative  to  an  offer  of  a  com- 
position of  17  s.  in  the  pound ;  but  this  fell  to  the 
ground,  as  the  partners  were  unable  at  that  time  to 
provide  the  necessary  security. 

In  November  1829  they  made  an  offer  of  a  compo- 
sition of  20  J.  in  the  pound,  with  interest  up  to  the 
period  of  the  sequestration;  and  on  the  5th  January 
1830  this  was  expressly  accepted  by  the  statutory 
number  of  the  creditors,  and  none  had  then  refused  it. 
The  composition  was  made  payable  in  three  months 
from  the  time  of  its  approval  by  the  Court. 

ITie  partners  then  petitioned  the  Court  in  terms  of 
the  Act,  pra3nng  the  Court  to  find  the  composition 
reasonable,  and  that  the  statutory  requisites  had  beea 
complied  with,  and  to  discharge  the  petitioners,  and 
exoner  the  trustee.  The  Petitions  were  intimated  in 
the  usual  manner,  and  out  of  about  3,000  creditors 
having  debts  to  the  amount  of  about  200,000  /.,  the 
three  Robertsons,  father  and  sons,  creditors  to  a  small 
amount,  alone  appeared  in  opposition ;  and  on  a  note 
having  been  presented  for  them,  the  Lord  Ordinary 
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allowed  them  to  see  and  answer  the  petitions*  An- 
swers were  put  in,  and  then  a  condescendance  and 
answers  having  been  ordered,  and  given  in,  and  the 
record  made  up,  the  Lord  Ordinary  made  avizandum 
with  the  ceruse  to  the  First  Division  of  the  Court, 

The  main  grounds  of  objection  were,  that  there  was 
collusion  between  the  partners  and  the  trustee,  for  the 
purpose  of  making  erroneous  statements  to  impose  oa 
the  creditors :  That  the  composition  was  unreasonable ; 
since  the  bankrupts  bad  realized  more  than  enough  to 
pay  all  their  debts,  with  interest  to  the  time  of  pay- 
ment, and  would  have  a  reversion  of  20,000  /.  besides : 

• 

That  the  trustee  had  used  ifnproper  influence  with  the 
creditors  to  induce  them  to  accept  the  composition, 
and  had  been  negligent  in  realizing  the  funds ;  and  that 
as  the  bankrupts  had  held  out  the  most  confident  as-, 
surances  to  all  the  creditors  that  they  would  be  paid 
in  full,  and  had  in  fact  so  paid  some  of  the  creditors, 
they  were  bound  to  pay  the  whole,  with  full  interest, 
when  the  funds  were  sufficient  to  do  so.  The  bank- 
rupts and  trustee  denied  all  collusion,  pr  attempt  at 
imposition,  negligence,  or  undue  influence ;  and  the 
bankrupts  denied  that  they  had  then  realized,  but  they 
admitted  that  they  did  expect  ultimately  to  realize,  a 
considerable  reversion. 

The  following  were  the  pleas  in  law  put  in  hy  the 
parties. 

For  the  Objectors : 

.  **  1.  Notwithstanding  the  acceptance  of  a  composition 
by  the  statutory  majority  in  number  and  value,  it  is 
perfectly  competent  to  any  creditor  to  object  to  the 
approval  of  it  by  the  Court,  on  the  ground  that  it  i& 
inadequate,  unreasonable,  and  has  been  unfairly 
carried  at  a,  general  meeting.     And  all  or  any  of 
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these  objections  are,  when  substantiated,  sufficient       issi^ 
to  overturn  the  acceptance  of  the  composition. —    -/I'"^' 
"  Section  59,    Bankrupt  Act;    Bell's  Cora.  Vol.  2,     «iid others 

p.  -rUO.  AtEXAKDtt 

2.  When  assurances  oifuU  payment  have  been    "^"^  others. 
"  held  out  to  a  body  of  creditors  by  a  bankrupt  com-* 
pany,  and  where  it  is  proved  that  frond  the  fund^  of 
the  corapany,  and  of  the  individual  partners,  full 
payment  can  be  obtained,  no  composition,  whereby 
"  the  creditors  are  losers,  is  reasonable. 

"  3.  When  certain  creditors  have  been  paid  in  full j 
*^  the  remainder  have  a  right  to  demand  complete  sa-* 
^.*  tisfaction  of  all  their  debts,  if  the  funds  of  the  bank-^ 
**  rupts  be  adequate  to  their  amount. 

"  4.  Heritable  bonds  granted  by  a  partner  of  an  in-^ 
'^  solvent  company  in  the  knowledge  of  their  insol- 
"  vency,  to  members  of  his  own  family,  are  reducible 
^'  under  the  Act  1621,  chap.  18 ;  and  it  is  the  duty 
'^  of  the  trustee  on  a  sequestrated  estate  to  institute, 
'.^  quam  primumy  a  reduction  of  such  securities. 

^^  5.  A  trustee  on  a  sequestrated  estate  is  not  en- 
^  titled  to  husband  the  property  of  the  bankrupts,  but 
V  is  bound  to  realize,  as  soon  as  possible,  the  funds 
^  most  available  to  the  creditors;  especially  when 
directed  to  do  so  by  a  general  meeting. — Act  54 
Geo.  3,  chap.  137)  sect  34  and  sect.  41.  Bells 
"  Commentaries,  7>  P-  '^l^.  IVilliamson  against 
"  Goodwin,  26th  November  1803 ;  case  of  Sir  George 
•*  Colebrook,  6th  Vesey,  junior,  622. 

"  6.  When  three  partners  of  a  company  consisting 
•*  of  seven  are  solvent,  and  four  are  insolvent,  the  cre- 
**  ditors  of  the  company  have  an  immediate  and  indi- 
•*  visible  right  to  the  property  of  the  former,  while 
*^  they  have  only  a  contingent  claim  on  the  estates  of 
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*'  the  latter ;  and  it  is  the  duty  of  the  trustee  to  realize 

^^  those  funds  from  which  the  creditors  can  obtain  most 

^'  certain  and  most  speedy  payment. 

**  7-  The  primary  duty  of  a  trustee  on  a  seques- 

**  trated  es-ate  is  to  secure  the  interests  of  the  cre- 
ditors ;  and  it  is  illegal  and  unjust  in  him  to  assist 
the  bankrupts  in  throwing  obstacles  in  the  way  of 
winding  up  the  sequestration,  or  in  effecting  any 
arrangement  to  the  prejudice  of  the  creditors. 
^'  8.  That  when  a  trustee  sanctions  and  encourages 
one  proposal  of  composition,  manifestly  to  the  in- 
jury of  his  constituents,  his  conduct  forms  a  strong 
presumption  against  any  offer  of  composition,  the 
acceptance  of  which  he  may  subsequently  recom- 

"  mend. 

"  9.  That  a  trustee  is  not  entitled  to  plead  difficul- 
ties arising  from  his  own  maladministration,  as  an 
argument  to  induce  a  general  meeting  of  creditors 
to  accept  of  a  composition. 

*'  10.  When  any  surplus  reverts  to  the  bankrupts 
after  payment  of  their  debts,  the  creditors  are  en- 

'^  titled  to  insist  for  legal  interest  from  the  date  of 
sequestration. — Act  54  Geo.  3,  chap.  137,  sec.  9f 
and  57 ;  Bell's  Commentaries,  vol.  i,  p.  650  and 

''  653. 

"11.  When  the  funds  of  a  company,  and  of  the 

"  individual  partners,  are  amply  sufficient  to  pay  the 

'^  whole  of  their  debts  with  interest,  a  composition 
whereby  the  creditors  are  losers  to  the  extent  of 
18,000/.  is  manifestly  unreasonable." 

For  the  Trustee  and  Bankrupts  ; 

"  1 .  The  trustee,  with  the  assistance  of  the  com- 
"  missioners,  has  conscientiously  discharged  his  duty 
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in  every  respect  according  to  what  appeared  to  him        issi. 
most  beneficial  for  the  creditors  at  large ;  and  the    j|^J^^^,j, 
partners  of  the  bank  have  contributed  what  lay  in     aud  other* 
their  power  to  that  general  object.  Alexander 

"  2.  Payments  made  under  a  temporary  pressure,  ""^  others. 
and  in  the  reasonable  expectation  of  resuming  busi- 
"  ness  when  the  pressure  is  over,  are  not  struck  at  by 
any  of  the  bankrupt  statutes ;  and  still  less  do  they 
furnish  relevant  grounds  of  objection,  where  the 
question  relates  to  the  fairness  of  a  composition. 
3.  It  is  not  incumbent  on  the  trustee  in  a  seques- 
'*  tration  to  involve  the  estate  in  lawsuits  on  doubtful 
**  questions,  unless  specially  directed  by  the  creditors, 
'<  the  grounds  of  challenf^e  being  kept  entire  so  as  to 
^'  be  available  in  the  event  of  composition. 

**  4.  The  charge  brought  against  the  trustee  for  not 
'*  selling  the  estates  of  the  partners  who  had  no  private 
creditors,  and  applying  the  proceeds  in  payment  of 
the  company's  debts,  is  not  only  groundless,  but  the 
"  course  of  proceeding  proposed  by  the  objectors,  if 
^*  followed  out,  would  have  been  injurious  to  the  cre- 
"  ditors.  The  claim  against  the  partners  being  merely 
"  contingent,  not  a  farthing  of  the  price  received  for 
**  their  private  estates  could  have  been  applied  to  the 
company's  debts  until  the  whole  of  the  company's 
own  funds  were  realized  and  divided  :  and  the  pro- 
*^  ceeds  of  the  partners  estates  must  in  the  mean  time 
"  have  lain  consigned  at  a  low  rate  of  interest.  Bank- 
**  rupt  Stat  s.  48.  Campbell  v.  BlaitriCj  Fac.  Coll. 
"  .18  Nov.  1796. 

**  5.  An  expected  reversion  liable  to  be  disap- 
"  pointed  by  contingencies  affords  no  ground  of  ob- 
^'  jection  against  a  composition,  if  reasonable  in  itself, 
^'  under  existing  circumstances. 

*'  6.  The  unanimous  opinion  of  the  creditors  assem-^ 
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'*  bled  at  the  general  meetings  affords  the  surest  proof 
^^  of  the  proposed  composition  being  fair  and  reason- 
able. 

"  7«  It  is  not  consistent  with  equity,  nor  with  the 
principle  of  the  bankrupt  statute,  that  the  dissatis- 
'^  faction  of  three  individuals  should  be  allowed  to 
**  obstruct  a  final  settlement,  which  is  approved  of  by 
'^  thousands  having  a  pecuniary  interest  to  a  much 
**  orreater  extent." 


u 


u 


On  the  10th  of  July  1830  their  Lordships  of  the 
First  Division  of  the  Court  pronounced,  of  this  date, 
the  following  interlocutor,  upon  the  petition  at  the 
instance  of  Mr.  Alexander  of  Powis,  and  Mr.  Smith, 
the  trustee  on  the  sequestrated  estates : — *  The  Lords 
having  resumed  consideration  of  this  petition, 
and  heard  counsel  on  both  sides,  they  find  the  said 
composition  offered  reasonable,  and  accepted  in 
terms  of  the  statute,  interpone  their  authori^ 
thereto,  and  appoint  an  extract  of  the  bond  to  be 
delivered  to  the  trustee  for  behoof  of  the  creditors; 
declare  all  proceedings  in  the  sequestration  shall 
stop ;  find  the  trustee  exonered  of  his  intromissions 
had  under  authority  thereof,  and  appoint  his  bond 
of  caution  to  be  delivered  up;  and  find  the  said 
Edward  Alexander  freed  and  discharged  of  all 
debts  contracted  and  due  by  him  as  an  individual, 
or  a  partner  of  the  Stirling  i^anking  Companyj  on 
or  before  the  14th  day  of  August  1826  years,  ex- 
cepting the  composition  aforesaid:  Find  the  peti- 
tioner Edward  Alexander  entitled  to  his  expenses; 
allow  an  account  to  be  lodged,  and  remit  to  the 
auditor,  and  decern ;  allow  the  decreets  to  go  out 
and  be  extracted,  without  abiding  the  course  of  the 
decreet  for  expenses.' 
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Similar  interlocutors  were  pronounced  on  the  other        tssi. 

From  this  judgment  the  objectors  appealed  to  the  and  others 

House  of  Lords.  Alex'Ijidkr 


aad  others* 


In  the  course  of  the  investigation  of  the  Company's 
affairs  the  objectors  had  obtained  diligence  against 
the  trustee,  and  against  one  of  the  partners^  Mr.  Alex- 
ander of  Powis,  for  the  production  of  letters  and 
papers.  Mr.  Alexander  had  bad  a  considerable  cor- 
respondence with  different  persons  about  the  intended 
offer  of  composition  of  seventeen  shillings  in  the 
pound,  and  when  that  matter  fell  to  the  ground  he 
took  no  care  of  the  letters,  thinking  them,  as  he  alleged, 
of  no  further  use,  so  that  some  of  them  were  lost  and 
could  not  be  produced.  The  trustee  delivered  up  all 
his  correspondence,  except  one  letter  which  he  had 
received  from  Alexander  relative  solely  to  his  own 
private  affairs,  as  was  alleged.  There  was  this  differ- 
ence between  the  two  cases,  that  Alexander  had  lost 
Or  destroyed  the  letters  before  he  was  served  with  the 
diligence,  whereas  the  trustee  destroyed  the  letter  after 
being  served  with  the  diligence. 

The  objectors  presented  petitions  to  the  Court 
against  the  trustee  and  Alexander,  praying  that  the 
trustee  might  be  censured,  and  that  Alexander  might 
be  censured,  and  his  discharge  disallowed. 

« 

For  Alexander  it  was  answered,  1st,  That  the  objec- 
tors had  no  right  to  call  for  any  part  of  his  correspond- 
ence  relative  to  the  intended  offer  of  composition  of 
seventeen  shillings  in  the  pound,  since,  as  this  intended 
offer  came  to  nothing,  the  papers  relating  to  it  were 
his  own  private  documents.  2dly,  That  he  had,  not- 
•withstandingy  produced  a3  many  of  these  papers  as  he 
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possibly  could,  and  that  the  only  reason  for  suffering 
any  part  of  them  to  be  lost  was  the  impression  that 
they  were  of  no  use  whatever. 

For  the  trustee  the  following  answer  was  given  : 

"  It  is  sufficient  here  to  state,  that  in  the  course  of 
the  investigations  made  by  the  Appellants,  with  the 
view  of  opposing  the  approval  of  a  composition,  the 
Respondent  was  called  upon  as  a  haver  of  writings,, 
and  in  consequence  thereof  produced  many  docu- 
ments, and  indeed  all  that  were  called  for,  so  far  as 
in  his  power,  with  the  exception  only  of  one,  to 
which  the  following  interrogatory  and  answer  apply: 
"  Deing  interrogated,  *  Whether  or  not  the  depo* 

*  nent  has  put  away  or  destroyed  any  of  the  writings 
'  called  for?  depones,  that  on  Saturday  last,  after 
^  receiving  his  citation,  to  appear  and  be  examined 
'  as  a  haver  this  day,  on  looking  over  Mr.  Alexander  8 
'  letters  to  him,  he  found  one  entirely  of  a  private 

*  nature,  and  relating  solely  to  his,  Mr.  Alexander's, 

*  own  private  affairs ;  that  the  said  letter  appeared 

*  to  have  been  written  under  the  influence  of  irrita- 

*  tion,  and  as  it  did  not  refer  to  the  heritable  securi* 

*  ties,  or  to  any  intended  ofi'er  of  composition,  and 

*  appeared  to  the  deponent  to  be  of  no  consequence 
^  whatever,  the  deponent  destroyed  it' " 
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And  the  following  were  stated  as  reasons  for  dis- 
missing the  petition  and  complaint  as  against  him  : 

"  First,  The  ready  and  candid  manner  in  which  the 
Respondent  admitted  the  destroying  of  the  letter  he 
had  received  from  Mr.  Alexander,  affords  a  sure  proof 
of  its  being  an  inconsiderate  act,  proceeding  from  no 
desire  of  concealing  any  thing  in  which  the  creditors 
had  an  interest^  but  merely  from  an  impression,  as 
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explained  by  him  on  oath,  tliat  it  had  been  written        is3i. 
under  a  momentary  impulse,  and  was  calculated  to    J 

J         tr         ^  Robertson 

serve  no  good  purpose.  ami  other* 

"  Secondly,  The  voluminous  and  unqualified  pro-  AtEXANOEa. 
duction  of  writings  made  by  the  Respondent,  at  the  a»w>"^*»««* 
call  of  the  Appellants,  comprehending,  inter  aliaj 
even  the  private  confidential  correspondence  between 
him  and  his  agent  in  the  sequestration,  is  utterly  in- 
consistent with  the  notion  of  the  said  letter  being  put 
out  of  the  way  from  any  sinister  motive. 

"  Thirdly,  The  testimony  which  the  creditors  have 
given,  as  to  their  sense  of  the  propriety  of  the  Re- 
spondent's conduct  throughout  the  whole  business,  is 
equally  inconsistent  with  any  such  notion;  a  testi- 
mony which  has  been  in  no  degree  "withdrawn  or 
abated,  in  consequence  of  the  attack,  however  vior 
lent,  made  upon  him  by  the  Appellants." 

The  Court  advised  these  petitions  of  complaint  at 
the  same  time  with  the  question  of  composition  and 
discharge,  and  pronounced  interlocutors  of  the  same 
date,  refusing  the  prayer  of  the  petitions  and  com- 
plaints, and  finding  Mr.  Alexander  and  the  trustee 
entitled  to  their  expenses. 

From  this  judgment  also  the  objectors  appealed. 

The  whole  cause  was  heard  in  the  House  of  Lords, 
on  the  4th  February  1831,  and  on  the  same  day  the 
following  judgment  was  given. 

The  Lord  Chancellor: — 

It  is  very  much   to  be  regretted  that  the  Scotch    4  February. 
Baqkrupt  Statute  of  the  54th  Geo.  3.  did  not  pro-    ^^^^^- 
vide    that   the  decision  of  the   Court  below   should 
be  final  in  these  cases,  as  they  are  in  England ;  the 
bankrupt  law  being  in  both  countries  the  creature 
of  statute,  and  it  being  fitting  that  they  should  depend 
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on  the  same  principles.  Now  your  Lordships  know 
that  in  England  the  decision  of  the  Court  below  is 
final  in  these  bankruptcy  cases,  and  that  no  appeal  is 
allowed,  unless  by  leave  of  the  Court  a  peculiar  bill 
is  filed  with  a  view  to  appeal.  Unfortunately  that  is 
not  the  case  in  Scotland.  When  a  case  relative  to 
this  Stirling  Bank  came  before  this  House  while  Lord 
Eldon  sat  on  the  woolsack,  which  was  an  appeal  from 
a  judgment  of  the  Court  below  discharging  a  debtor, 
his  Lordship,  moved  by  a  view  of  the  discrepancy 
between  these  laws  in  the  two  countries,  both  of 
them  the  creatures  of  statute,  doubted  at  first  whether 
an  appeal  lay.  But  looking  at  the  point  of  jurisdic** 
tion,  and  considering  that  it  was  clear  that  an  appeal 
lay  in  the  ordinary  course  of  proceeding,  and  that  the 
right  had  not  been  taken  away  by  statute,  it  was  difii- 
cult  to  say  that  an  appeal  was  not  competent;  and 
here  no  objection  was  made  on  the  ground  of  compe- 
tency. 

Lord  Eldon  threw  out  a  suggestion  that  the  defect 
ought  to  be  remedied,  and  the  law  assimilated  in  this 
respect  to  that  of  England.  In  the  48th  Geo.  3.  an 
Act  was  passed  taking  away  the  right  of  appeal  from 
interlocutory  orders,  except  when  the  Judges  were 
divided  in  opinion,  or  with  leave  of  the  Court.  Then 
icame  the  Bankrupt  Act  of  the  54th  Geo.  3.;  but  in 
neither  of  these  Acts  was  any  thing  done  as  to  this 
matter,  and  it  is  not  contended  that  the  appeal  is  in- 
competent. We  are  then  in  the  same  situation  as  that 
in  which  the  Commissioners  of  Bankrupts,  and  some- 
times the  Court  of  Chancery,  is  placed,  and  are  called 
upon  to  go  through  a  mass  of  accounts  which  have 
been  already  under  the  inspection  and  consideration 
of  the  creditors  who  were  most  interested  in  theitl, 
and  most  competent  to  form  a  right  conclusion  fef- 
•pecting  them. 
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The  Legislature  has  provided  that  a  composition        i83i. 
assented  to  by  nine  tenths  of  the  creditors  should  be    Robertson 
final  and  conclusive  on  the  whole,  if  approved  of  by     andoihers 
the  Court,  and  the  Court  was  entitled  and  bound  to   Alexander 
discharge  the  bankrupt  and  exoner  the  trustee,  unless  ®'  ^^' 

it  should  be  made  to  appear  to  the  Court  that  the 
composition  was  not  reasonable,  or  that  the  requisites 
of  the  statute  had  not  been  complied  with.  Under 
the  59th  section  of  the  statute  the  Court  has  clearly 
jurisdiction  to  decide  on  the  reasonableness  of  the 
composition.  I  take  it  to  be  clear  that  the  Court  has 
jurisdiction,  under  the  59th  clause  of  the  Act,  to  ap- 
prove and  discharge,  on  being  satisfied  that  the  com- 
position had  been  accepted  by  nine  tenths  in  number 
and  value  of  the  creditors,  and  that  it  was  reasonable 
at  the  time  when,  and  in  the  circumstances  under 
which,  it  was  accepted ;  for  I  think  that  the  proposi- 
tion is  erroneous  which  Mr.  Bell  has  stated  in  his  very 
able  Commentaries,  but  without  stating  any  authority 
for  it,  viz.  that  any  creditor  is  enabled  to  bring  the 
matter  before  the  Court,  and  entitled  to  call  upon  it 
for  its  disapprobation,  because  of  circumstances  dif- 
ferent from  those  under  which  the  case  presented  itself 
to  the  body  of  creditors  at  the  time  when  they  ac- 
cepted the  composition.  What  the  Court  has  to  con- 
sider is,  what  was  reasonable  at  the  time  when  the 
creditors  accepted  the  composition — reserving  always 
the  objections  on  the  grounds  of  surprise,  misrepresen- 
tation, and  noviter  veniens  in  notitiam  of  circumstances 
which  could  not  be  known  or  reasonably  suspected  at 
that  period,  but  excluding  the  consideration  of  the 
increased  value  of  the  subject  between  the  time  of 
acceptance  and  that  of  approbation. 

The  Court  then  has  to  decide,  first,  whether  the 
Composition  was  reasonable  at  the  time  when  it  was 
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J^3K^  accepted  ;  and  secondly,  whether  nine  tenths  in  niim- 
Robertson  ber  and  value  of  the  creditors  have  in  point  of  fact 
and  others  accepted.  Now  I  take  it  to  be  clear,  that  in  deciding 
Alexander  whether  reasonable  or  not,  you  can  look  to  no  better 
criterion  than  to  what  the  creditors  thought  at  the  time 
it  was  fitting  to  be  done.  They  are  the  best  judges ; 
they  have  the  nearest  view  of  the  whole  subject,  and 
are  the  best  judges  of  their  own  interest ;  and  it  was 
imagined  by  the  Legislature,  that  to  require  the  con- 
currence and  approbation  of  so  large  a  proportion  as 
nine  tenths  in  number  and  value  was  a  reasonable 
security ;  that  that  would  be  done  which  was  good  for 
the  whole.  This  does  not  exclude  the  jurisdiction  of 
the  Court  where  it  may  be  clear  that  the  creditors 
have  done  wrong,  and  have  acted  upon  false  views  at 
the  time  of  the  acceptance.  Where  that  is  clear,  the 
Court  may  say  that  the  composition  is  not  reasonable, 
and  may  disallow  that  and  the  discharge,  but  in  all 
these  cases  with  a  leaning  to  the  side  of  the  allowance. 
Looking  at  the  evidence  with  these  views,  it  appears 
that  there  was  here  such  a  concurrence  of  the  creditors, 
that  their  doing  what  was  materially  wrong  was  a  wild 
supposition,  and  merely  a  bare  possibility  ;  and  Courts 
of  Justice  cannot  act  on  such  bare  possibilities,  but 
must  act  on  the  ordinary  rules  by  which  wise  men  are 
guided  in  considering  what  is  best  for  their  own 
interest,  with  the  care  of  which  they  may  most  safely 
be  intrusted. 

r 

Taking  all  the  circumstances  into  consideration, 
my  opinion  is,  that  the  Court  in  approving  of  this 
composition  took  a  sound  view  of  the  case  ;  but  I  can- 
not concur  in  the  view  of  one  of  the  learned  Judges, 
who  seems  to  have  considered  the  amount  of  the  rever- 
sion was  no  relevant  subject  for  consideration,  in  ad- 
vising on  the  reasonableness  of  a  composition.    If  the 
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reversion,  for  instance,  had  been  half  a  million,  that 
would  have  been  a  relevant  ground  of  consideration 
with  the  Court,  in  deciding  whether  or  not  the  credi- 
tors had  not  accepted  bad  terms,  with  reference  to  the 
state  of  the  property  at  the  time  of  the  composition. 
But  with  regard  to  the  case  in  question,  I  would  advise 
your  Lordships  to  affirm  the  appeal  in  the  first,  or  com- 
position, cause. 

As  to  the  second  cause,  or  that  of  the  petitions  and 
complaints,  I  have  come  to  a  different  conclusion. 
Smith  was  sole  trustee  or  assignee;  and  after  the 
controversy  arose  on  these  petitions,  and  a  diligence 
against  havers  was  issued,  corresponding  with  the 
English  subpcena  duces  tecuntj  and  after  he  was  served 
with  this  process,  with  the  exigence  of  which  he  was 
bound  to  comply,  he  thinks  fit  to  destroy  a  letter  which 
comes  under  the  description  in  the  process,  or  at  least 
was  not  clearly  excluded ;  whereas  he  was  not  entitled 
to  decide  on  his  own  disc^retion  as  to  whether  it  was 
or  was  not  material,  or  whether  it  was  or  was  not 
within  the  exigency  of  the  process,  unless  it  clearly 
was  not ;  but  even  if  it  had  been  clear  that  it  was  not, 
he  ought  not  to  have  destroyed  it,  but  should  have 
kept  it.  It  is  needless  to  add,  that  there  would  be  no 
security  for  the  due  administration  of  justice  if  such 
a  door  were  to  be  kept  open  as  that  which  the  Court 
had  thrown  open  in  this  case,  by  allowing  persons 
against  whom  diligence  as  havers  was  taken  out  to 
destroy  papers  at  their  discretion.  One  of  the  Judges 
says  that  the  trustee  destroyed  the  paper  through  inad^ 
vertence ;  but  no  man  was  entitled  to  say  under  such 
circumstances  that  he  acted  from  inadvertence,  more 
particularly  after  notice  to  produce.  That  notice  put 
inadvertence  out  of  the  question ;  and  no  man  ought  to 
be  heard  to  say  that  he  destroyed  a  paper,  which  he 
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issk  wajs  called  upon  to  produce,  through  inadvertence, 
R^^^lj!^^  which  however,  ia  this  case,  the  party  did  not  say ; 
aud  others  for  it  was  the  expression  of  the  Judge.  If  the  trustee 
Alsxavoer  had  thought,  nay,  even  if  he  had  been  sure,  that  the 
aud  others*  letter  was  not  one  of  those  which  he  was  called  upon 
to  produce,  there  might  have  been  a  better  time  to 
destroy  it  than  when  he  was  re<)uired  to  produce  papers 
relative  to  the  same  subject-matter;  but  how  much 
stronger  is  the  case  against  him  when  he  rests  his 
defence  only  upon  an  opinion  of  its  immateriality — 
a  point  on  which  it  was  not  for  him  to  decide,  but  for 
the  Court.  And  yet  the  Judge  says  that  it  was  through 
inadvertence ;  and  the  Court  gives  costs  to  Mr.  Smith 
against  the  petitioners.  I  cannot  understand  the  rea« 
son  of  this  decision  ;  it  is  certainly  not  the  practice  in 
England,  nor  even  that  of  the  Court  of  Session,  as 
appears  from  a  case  lately  decided.  But  it  was  said 
that  Smith  was  not  a  man  of  business,  [f  it  had  been 
otherwise,  it  would  have  been  proper  to  remit  the 
case,  as  to  him,  with  words  of  censure.  But  as  he. 
was  not  a  man  of  business,  it  is  possible  that  he  acted 
out  of  kindness  to  Mr.  Alesiander,  without  being  suf- 
ficiently aware  of  the  impropriety  of  what  he  was 
doing. 

As  to  Alexander,  the  case  was  somewhat  difierent 
He  too  ought  not  to  have  destroyed  any  papers  con* 
nected  with  this  subject ;  he  however  had  some  rea- 
son to  consider  them  as  of  a  strictly  private  nature; 
but  the  great  difference  was,  that  he  had  destroyed 
them  under  that  impression,  before  he  was  served  with 
the  diligence ;  still,  even  he  ought  not  to  be  allowed 
his  costs.  I  cannot  but  consider  this  as  a  point  of 
nK>re  than  ordinary  importance.  It  is  a  dangerous 
thing  to  break  down  any  portion  of  the  birazeii  waU. 
within  which  the  due  administration  of  justice  is,  oc: 
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ought  to  be,  intrenched.  The  rules  which  are  esta- 
blished in  order  to  render  the  administration  of  justice 
as  impartial  and  perfect  as  possible,  are  sacred,  and 
ought  to  be  saqredly  observed. 

1  propose  then  that  the  Judgment,  in  the  first  case, 
be  affirmed;  and  as  to  the  two  interlocutors  in  the 
second  case,  I  propose  that  the  interlocutor  as  to 
Alexander  be  remitted  to  the  Court  of  Session,  with 
instructions  to  dismiss  the  petition,  but  without  giving 
Alexander  his.  expenses;  and  that  the  interlocutor,  as 
to  Smith,  be  remitted,  with  instructions  to  dismiss  the 
petition,  but  with  expenses,  to  be  paid  by  him  to  the 
petitioners,  because  he  ought  not  to  have  taken  upon 
himself  to  judge  of  materiality  or  immateriality  of  the 
letter  which  he  had  destroyed. 


Robertson 
and  others 

Alexander 
and  others. 


Judgment  accordingly. 
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Hknry  Robert  Pearson,  FrederickI 
Burnet  Pearson,  Edwin  Pearson, [ 


Arthur  Hugh  Pearson,  andWiL-f    ^  ' 

LI  AM  WlLBERFORCE  PeARSON  - 

And 


•: 


m 

James  Stephen  the  younger,  and  Za- 

CHARY   MaCAULAY,   HeNRY   JoHN 

Pearson,  Frederick  Thorpe  Pear- 
son, Alfred  Pearson,  and  MaRY 
ArabellaPearson,  infants,  byGeorge 
Gisborne  Babington,  their  Guardian  -^ 


Resjwndents, 


A  testator  bequeathed  all  his  personal  property,  not  before 
disposed  of  by  his  will,  unto  his  trustees,  in  trust  for  his 
five  sons,  '*  and  their  respective  issue  (if  any,)  such  issue  to 
take  per  stirpes,  and  not  per  capita,  to  be  divided  amongst 
them  in  equal  shares  and  proportions  ;  the  shares  of  aucb 
of  them  as  shall  have  attained  the  age  of  twenty-one  to  be 
paid  them  respectively  forthwith  after  my  decease,  and  the 
shares  of  such  of  them  as  shaU  be  under  the  age  of  twenty- 
one  years  to  be  paid  to  them  when  and  as  they  shall 
respectively  attain  such  age."  Held,  that  this  bequest  was 
an  absolute  gift  to  each  of  the  sons  of  the  fifth  part  of  the 
property  thus  bequeathed,  and  that  if  any  of  the  sons  had 
died  before  the  testator  the  issue  of  such  son  would  take 
his  share  by  substitution. 


John  PEARSON,  late  of  GoWen-square,  in  the 
county  of  Middlesex,  on  the  3d  of  May  1822,  duly 
made  and  executed  his  last  will  and  testament,  by 
which  he  appointed  James  Stephen  the  younger,  and 
Zachary  Macaulay,  his  trustees  for  the  purposes  of  his 
will.     After  directing  payment  out  of  his  personal 
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estate  of  his  debts  and  funeral  expenses,  the  will  stated :  1 83 1 . 
Whereas  my  dear  wife  Sarah  Pearson  by  the  settle-  pE^n^oK 
ment  made  upon  our  intermarriage  is  entitled  to  a  audotheis 
moiety  of  certain  leasehold  premises  in  the  parish  of  STEPncw 
St.Luke,  in  the  county  of  Middlesex,  and  also  entitled  «"*^  <^^*»«'^- 
to  two  several  sums  of  500/.,  four  per  cent.  Bank  annui- 
ties, and  1,100/.  three  per  cent,  reduced  Bank  annuities, 
my  will  is,  that  she  shall  with  all  convenient  speed 
after  my  decease,  at  the  expense  of  my  said  estate, 
assign  and  make  over  unto  my  said  trustees  all  her 
right  and  interest  therein,  and  in  lieu  thereof  I  direct 
that  my  said  trustees  do  immediately  after  my  decease, 
out  of  my  personal  estate,  set  apart  and  purchase  in 
their  names  so  much  capital  stock  in  the  public  funds 
as  shall  be  sufficient  to  pay  out  of  the  dividends  or 
annual  produce  thereof  a  clear  yearly  sum  of  1,000/. 
unto  my  said  wife  and  her  assigns,  for  and  during  the 
term  of  her  natural  life,  or  so  long  as  she  shall  remain 
my  widow,  for  her  and  their  own  use  and  benefit,  and 
from  and  immediately  after  the  decease  or  marriage  of 
my  said  wife,  whichever  shall  first  happen,  that  my  said 
trustees  shall  stand  possessed  of  the  said  capital  stock 
so  set  apart  as  aforesaid,  in  trust  for  my  five  sons, 
Henry  Robert  Pearson,  Frederick  Burnet  Pearson, 
Eldwin  Pearson,  Arthur  Hugh  Pearson,  and  William 
Wilberforce  Pearson,  and  their  respective  issue  (if  any,) 
to  be  divided  amongst  them  in  equal  shares  and  pro- 
portions, such  issue  to  take  per  stirpes  and  not  per  capita. 
And  I  direct  my  trustees  to  set  apart  and  purchase  in 
their  names  so  much  capital  stock  in  the  public  funds 
as  dhall  amount  to  the  sum  of  4,000  /•  sterling ;  and 
from  time  to  time  to  pay  the  annual  produce  thereof 
into  the  hands  of  my  daughter  Sarah  Ann,  the  wife  of 
George  Gisbome  Babington,  during  her  coverture ; 
and  after  her  death,  I  direct  that  my  said  trustees  shall 
VOL.  ir,  z 
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stand  possessed  of  the  same  capital  stock  so  set  apart 
as  aforesaid,  in  trust  for  my  said  five  sons,  Henry 
Robert  Pearson,  Frederick  Burnet  Pearson,  Edwin 
Pearson,  Arthur  Hugh  Pearson,  and  William  Wilber- 
force  Pearson,  and  their  respective  issue  (if  any,)  to  be 
divided  amongst  them  in  equal  shares  and  proportions, 
such  issue  to  take  per  stirpes  and  not  per  capita.  He 
also  directed  a  similar  investment  for  the  payment  of 
a  yearly  sum  of  600  /.  to  his  daughter  Frances  Medley 
Pearson,  for  her  life ; — after  the  decease  of  my  said 
daughter  Frances  Medley  Pearson,  I  direct  that  my 
said  trustees  shall  stand  possessed  of  the  same  capital 
stock  so  set  apart  as  aforesaid,  in  trust  for  my  said  five 
sons,  Henry  Robert  Pearson,  Frederick  Burnet  Pear- 
son, Edwin  Pearson,  Arthur  Hugh  Pearson,  and  Wil- 
liam Wilberforce  Pearson,  and  their  issue  (if  any,)  to 
be  divided  amongst  them  in  equal  shares  and  propor- 
tions, such  issue  to  take  per  stirpes  and  not  per  capita. 
He  then  directed  another  investment  for  the  payment 
of  a  yearly  sum  of  50  /.  to  his  sister-in-law.  Miss  Ann 
Norman,  for  and  during  the  term  of  her  natural  life; 
or  so  long  as  she  shall  remain  sole  and  unmarried ;  and 
from  and  immediately  after  her  decease  or  marriage, 
whichever  shall  first  happen,  I  direct  that  the  same 
capital  stock  may  fall  into  and  be  considered  as  part 
of  the  residue  of  my  personal  estate  hereinafter  men- 
tioned. And  I  direct  that  in  case  my  personal  estate 
shall  not  be  sufficient  for  the  purpose  of  carrying  into 
execution  the  trusts  hereby  declared  thereof,  that  my 
said  dear  wife  Sarah  Pearson  shall  receive  her  said 
yearly  sum  of  1,000  /.  free  and  clear  of  any  deductions 
to  be  made  thereout  for  or  on  account  of  any  deficiency 
which  may  happen  in  my  said  personal  estate,  and  that 
such  deficiency  may  fall  upon  the  portions  of  my  said 
children,  Sarah  Ann  Babington,  Henry  Robert  Pear- 
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son,  Frederick  Burnet  Pearson,  Edwin  Pearson,  Arthur 
Hugh  Pearson,  and  William  Wilberforce  Pearson,  in 
equal  shares  and  proportions.  Also,  I  give  and 
bequeath  all  the  rest,  residue  and  remainder  of  my 
monies,  securities  for  money,  stock  in  the  public  funds, 
goods,  chattels,  personal  estate  and  effects,  of  what 
nature  or  kind  soever  not  hereinbefore  by  me  be- 
queathed, unto  my  said  trustees,  their  executors,  admi- 
nistrators and  assigns,  in  trust  for  my  said  five  sons, 
Henry  Robert  Pearson,  Frederick  Burnet  Pearson, 
Edwin  Pearson,  Arthur  Hugh  Pearson,  and  William 
Wilberforce  Pearson,  and  their  respective  issue  (if 
any,)  such  issue  to  take  per  stirpes  and  not  per  capita^ 
Co  be  divided  amongst  them  in  equal  shares  and  pro- 
portions, the  shares  of  such  of  them  as  shall  have 
attained  the  age  of  twenty-one  years  to  be  paid  to  them 
respectively  forthwith  after  my  decease,  and  the  shares 
of  such  of  them  as  shall  be  under  the  agd  of  twenty- 
one  years  to  be  paid  to  them  when  and  as  they  shall 
respectively  attain  such  age  of  twenty-one  years. 

At  the  time  of  the  date  of  the  will,  and  of  the  death 
of  the  testator,  the  Appellant,  Henry  Robert  Pearson, 
one  of  the  sons  of  the  testator,  was  married,  and  at 
each  of  those  times  had  living  four  childrep,  namely, 
the  Respondents,  Henry  John  Pearson,  Frederick 
Thorpe  Pearson,  Alfred  Pearson,  and  Mary  Arabella 
Pearson. 

The  Appellants,  Frederick  Burnet  Pearson,  Edwin 
Pearson,  Arthur  Hugh  Pearson,  and  William  Wilber- 
force Pearson,  the  said  sons  of  the  testator,  were 
respectively  unmarried.  Frances  Medley  Pearson  died 
in  the  lifetime  of  the  testator. 

The  testator  was  at  the  time  of  his  death  possessed 
of  very  considerable  personal  property. 

In  the  month  of  July  1826,  the  Appellants,  together 
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with  George  Gisborne  Babington  and  Sarah  Ann  h^ 
wife,  Sarah  Pearson  and  Ann  Norman,  filed  their  bill 
in  the  Court  of  Chancery  against  the  Respondents'; 
and  prayed  that  the  will  might  be  established,  and  the 
trusts  thereof  declared  and  carried  into  execution  under 
the  direction  and  authority  of  the  Court ;  and  that  an 
account  might  be  taken  of  the  personal  estate  and 
effects  of  the  testator,  and  of  the  funeral  and  testament- 
ary expenses ;  and  that  the  clear  residue  of  his  estate 
might  be  applied  upon  the  trusts  and  towards  the 
purposes  in  and  by  the  will  directed.  Sarah  Pearson 
died  before  the  Respondents  had  put  in  their  answer. 
A  supplemental  bill  stating  the  fact  of  her  death  was 
then  filed,  and  on  the  7th  of  December  1826  the  Re- 
spondents, James  Stephen  the  younger,  and  Zachary 
Macaulay,  put  in  their  joint  answer  to  the  said  original 
and  supplemental  bills,  and  submitted  to  act  as  the 
said  Court  should  direct. 

On  the  21st  of  December  1826  the  cause  came  on 
for  hearing  befoe  his  Honor  the  Master  of  the  Rolls, 
when  the  usual  decree  referring  it  to  the  Master  to 
take  an  account  of  the  testator's  estate  was  pronounced. 
The  Master  reported  that  the  Respondents  had  com- 
plied with  the  directions  in  the  will,  as  to  the  payment 
of  debts  and  the  purchase  of  stock,  and  the  case  then 
stood  for.  further  directions  to  ascertain  the  rights  of 
the  respective  parties. 

The  cause  came  on  for  hearing  for  further  direc« 
tions  on  the  said  Masters  report,  before  the  Master 
of  the  Rolls,  upon  the  28th  day  of  March  1828, 
when  his  Honor  was  pleased  to  declare  that  each  of 
them  the  Appellants  was  under  the  will  of  the  said 
testator  John  Pearson  entitled  to  the  interest,  diri- 
dends,  and  annual  proceeds  of  one  fifth  part  of  the 
principal  money,  the  interest  whereof  was  by  the 
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will  directed  to  be  paid  to  the  said  Sarah  Pearson  dur- 
ing her  life,  and  to  take  and  receive  the  interest,  divi- 
dends and  annual  proceeds  of  such  one-fifth  part  of 
the  said  principal  money  for  and  during  the  term  of 
his  natural  life ;  and  that  upon  the  respective  deaths 
of  the  appellants,  the  one-fifth  part  or  share  of  the  said 
principal  money,  to  the  dividends  whereof  such  one  so 
dying  was  thereinbefore  declared  to  be  entitled  for  his 
life,  would  be  to  be  divided  in  equal  shares  and  pro- 
portions amongst  all  and  every  the  child  or  children  of 
such  one  so  dying  as  aforesaid;  and  that  upon  the 
death  of  Sarah  Ann  Babington  each  of  the  Appellants 
who  should  be  then  living  would  be  entitled  to  the  in- 
terest, dividends,  and  annual  proceeds  of  one  fifth  part 
of  the  capital  stock  directed  by  the  will  to  be  pur- 
chased with  the  sum  of  4,000/.  sterling,  and  which 
said  sum  of  4,000  /.  sterling  had  been  invested  in  the 
purchase  of  5,055/.  5  s.  10  d.  three  per  cent,  reduced 
JBank  annuities ;  and  to  take  and  receive  the  said 
interest,  dividends  and  annual  proceeds  of  the  said  one- 
fifth  part  of  the  said  last-mentioned  stock  for  and  dur- 
ing the  term  of  his  natural  life ;  and  that  upon  the 
respective  deaths  of  the  Appellants,  the  one-fifth  part 
or  share  of  the  said  stock,  to  the  dividends  whereof 
such  one  so  dying  would  in  the  event  aforesaid  become 
entitled,  would  be  to  be  divided  in  equal  shares  and 
proportions  amongst  all  and  every  the  child  and  children 
of  such  one  so  dying  as  aforesaid ;  and  that  in  case 
any  or  either  of  them  the  Appellants  should  depart 
this  life  before  the  death  of  the  said  Sarah  Ann  Babing- 
ton, leaving  a  child  or  children,  the  share  or  shares  of 
them  or  him  so  dying  would  upon  the  death  of  the 
said  Sarah  Ann  Babington  as  aforesaid,  be  to  be 
divided  amongst  the  respective  children  of  them  or  him 
90*  dying;  or  if  only  one  child  in  each  case»  then  the 
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whole  to  that  one  child ;  and  that  each  of  them  the 
Appellants  was  entitled  to  the  interest,  dividends  and 
annual  proceeds  of  one  fifth  part  of  the  principal 
money,  the  interest  whereof  was  by  the  said  will  di* 
rected  to  be  paid  to  the  said  testator's  daughter  Frances 
Medley  Pearson,  during  her  life,  and  to  take  and 
receive  the  said  interest,  dividends  and  annual  proceeds 
of  the  said  one-fifth  part  of  the  said  principal  money 
for  and  during  the  term  of  his  natural  life ;  and  that 
upon  the  respective  deaths  of  the  Appellants,  the  one- 
fifth  part  or  share  of  the  said  principal  money,  to  the 
dividends  whereof  such  one  so  dying  as  aforesaid  was 
thereinbefore  declared  to  be  so  entitled  for  his  life, 
would  be  to  be  divided  in  equal  shares  and  proportions 
amongst  all  and  every  the  child  and  children  of  such 
one  so  dying  as  aforesaid  ;  and  that  upon  the  death  of 
the  said  Ann  Norman,  each  of  them  the  Appellants 
who  should  be  then  living  would  be  entitled  to  the 
interest,  dividends  and  annual  proceeds  of  one  fifth 
part  of  the  said  1,666  /•  13  s.  4  d.  three  per  cent.  Conso- 
lidated Bank  annuities,  and  to  take  and  receive  the 
said  interest,  dividends  and  annual  produce  of  the  one* 
fifth  part  of  the  said  stock  for  and  during  the  term  of 
his  natural  life ;  and  that  upon  the  respective  deaths 
of  the  Appellants,  the  one-fifth  part  or  share  of  the 
said  stock,  to  the  dividends  of  which  such  one  so  dying 
was  as  aforesaid  declared  to  be  entitled  for  life  ex- 
pectant upon  the  decease  of  the  said  Ann  Norman, 
would  be  to  be  divided  in  equal  shares  and  proportions 
amongst  all  and  every  the  child  and  children  of  such 
one  so  dying  as  aforesaid ;  and  in  case  all  or  any  of 
them  the  Appellants  should  depart  this  life  in  the 
lifetime  of  the  said  Ann  Norman,  leaving  any  child  or 
children  respectively,  then  the  said  parts  or  shares,  pari 
or  share,  of  the  said  sum  of  1,666  /.  13  s.  4  d.  three  per 
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cent  consolidated  Bank  annuities,  to  the  interest  and 
dividends  of  which  each  of  them  the  Appellants 
would  have  been  respectively  entitled  for  life  as  afore- 
said, was  to  be  equally  divided  amongst  the  respective 
children  of  such  of  them  as  should  be  then  deceaseds 
or  if  any  or  either  of  them  the  Appellants  should  be 
then  dead,  leaving  but  one  child,  then  and  in  that  case 
such  child  would  take  the  whole  share  of  which  the 
father  would  have  been  entitled  in  such  case  to  the 
dividends  for  his  life  as  aforesaid ;  and  that  each  of 
them  the  Appellants  was  entitled  to  take  and  receive 
die  interest,  dividends  and  annual  proceeds  of  one  fifth 
part  or  share  of  the  residue  of  the  said  testator  s  per- 
sonal estate,  for  and  during  the  term  of  his  natural  life ; 
and  that  upon  the  respective  deaths  of  the  Appellants, 
the  one-fifth  part  to  the  dividends  whereof  such  one  so 
dying  was  as  aforesaid  entitled  for  life,  would  be  to  be 
divided  in  equal  shares  and  proportions  amongst  all 
and  every  the  child  or  children  of  such  one  so  dying 
as  aforesaid,  the  shares  of  such  of  the  said  children  as 
should  at  the  death  of  their  said  father  have  attained 
the  age  of  twenty-one  years,  to  be  paid  to  him,  her  or 
them  respectively,  immediately  upon  the  decease  of 
their  said  father,  and  the  shares  of  such  of  the  said 
children  as  should  not  have  attained  that  age,  to  be 
paid  to  them  respectively,  when  and  as  they  should 
severally  attain  that  age. 

On  the  17th  day  of  February  1830  the  decree  was 
duly  signed  and  enrolled. 

From  this  decree  an  appeal  was  made,  for  the  fol- 
lovnng  reasons :  Because  it  is  evident,  that  accord- 
ing to  the  true  construction  of  the  said  will  the 
Appellants  are  severally  absolutely  entitled  to  one  fifth 
part  of  the  principal  sum,  the  dividends  whereof  are 
directed  by  Uie  said  will  to  be  paid  to  the  said  Sarah 
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Pearson  during  her  life ;  to  one  fifth  part  of  the  said 
sum  of  5j055  L  5  s.  10  d.  three  per  cent,  annuities, 
upon  the  death  of  the  said  Sarah  Ann  Babington  ;  and 
also  to  one  fifth  part  of  the  principal  money,  the  inte 
rest  whereof  is  by  the  said  will  directed  to  be  paid  to 
the  said  Frances  Medley  Pearson  during  her  life  ;  and 
also  to  one  fifth  part  of  the  said  1,666  L  ISs.  4  d.  three 
per  cent  annuities  upon  the  death  or  marriage  of  the 
said  Ann  Norman  ;  and  also  to  one  fifth  part  of  the 
residue  of  the  said  testator's  personal  estate. 

The  Respondents  submitted  that  the  decree  was 
good,  "  Because  it  would  be  contrary  to  the  manifest 
intention  of  the  testator,  and  the  legal  construction  of 
the  words  in  which  he  has  expressed  the  same  in  his 
will,  for  the  Appellants  to  take  any  interest  in  the 
testator's  personal  estate  beyond  what  is  given  to  them 
by  the  said  decree." 


Sir  Edward  Sugden  and  Mr.  PepySj  for  the  Appel- 
lants, contended  that  this  was  an  absolute  gift  to  each 
of  the  testator  s  sons,  in  each  of  the  instances  in  which 
they  were  referred  to.  He  cited  the  case  of  JVilkinson 
V.  Southy  7  Term  Rep.  555^  where,  under  a  bequest 
of  a  term  of  years,  **  to  A.  and  the  heirs  of  his  body, 
and  to  their  heirs  and  assigns  for  ever,  but  in  default 
of  such  issue  then  after  his  decease  to  B.  and  his  heirs 
for  ever,"  it  was  held  that  A.  took  a  life-estate  with  a 
contingent  limitation  to  the  heirs  of  his  body,  and  that 
A.  dying  without  issue  the  limitation  was  good  by  way 
of  executory  devise.  The  same  principle  was  adopted 
in  the  case  of  Butter  v.  Ommaneyf  4  Russ.  70.  The 
testator  there  bequeathed  ^'  unto  and  amongst  all  and 
every  the  child  and  children  of  his  late  brother  Jacob 
Butter,  deceased,  and  their  issue,  except  his  nephew, 
Bernard  Butter,  the  sum  of  2,000  /.  to  be  equally  di-» 
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vided  amongst  them,  share  and  share  alike,"  to  be 
paid  within  twelve  months  after  his  decease.      The 
suit  was  instituted  by  the  only  children  of  Jacob  Butter 
living  at  the  testator's  death,  or  at  the  date  of  his  will. 
The  question  was  whether  the  plaintiffs  took  the  2,000  /. 
absolutely,  or  whether  their  issue  and  the  issue  of  the 
deceased  children  of  Jacob  Butter,  or  any  of  such 
issue,  had  any  interest  in  the  bequest.     The  Master  of 
the  Rolls  held  that  the  legacy  of  2,000  /.  vested  abso- 
lutely in  the  three  children  of  Jacob  Butter  who  were 
living  at  the  testator's  death,  to  the  exclusion  both  of 
the  issue  of  those  three  children  and  of  the  issue  of 
such  children  of  Jacob,  the  brother,  as  died  in  the  tes- 
tator's lifetime.     They  also  cited  Robinson  v.  Tickellj 
8  Ves.  143,  and  on  the  authority  of  all  those  cases 
contended  that  the  children  of  the  testator,  living  at 
the  death  of  the  testator,  upon  arriving  at  the  ajge  of 
twenty-one  took  an  absolute  life-interest  in  this  pro- 
perty, and  that  in  case  any  of  them  had  died  before 
the  death  of  the  testator  his  share  of  the  fund  would 
have  gone  to  such  of  his  children  as  were  living  when 
the  fund  came  into  possession.      The  question  was, 
whether  the  word  **  them,"  in  the  residuary  clause  of 
the  will,  included  the  children  and  grandchildren  of 
the  testator.     The  intention  of  the  testator  was  evi- 
dently to  give  a  fifth  share  of  the  property  to  each  of 
his  five   sons,   and   to  their  respective  issue.      The 
grandchildren  of  the  testator  could  only  take  by  substi- 
tution, and  not  by  limitation  as  in  the  case  of  Christo- 
pherson  v.  Naylor^  1  Merivale,  where  the  bequest  was 
to  "  each  and  every  the  child  and  children  of  my 
brother  and  sisters  which  shall  be  living  at  the  time  of 
my  death ;  but  if  any  child  and  children  of  my  said 
brother  and  sisters  shall  happen  to  die  in  my  lifetime, 
and  leave  issue,  then  the  legacy  or  legacies  hereby 
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1831.       intended  for  such  child  or  children  so  dying  shall  be 

Pearsok     ^^^  ^^^»  ^^^  ^^  ^^^^  issue/'     The  issue  were  held  to 
and  others    take  Only  by  substitution.     Therefore  only  the  issue  of 
Stephen     such  children  as  were  living  at  the  date  of  the  will 
and  others,    ^^j.^  entitled  in  the  event  of  the  death  of  their  respec- 
tive parents  during  the  testator*s  lifetime.     The  inten- 
tion of  the  testator  was  clearly  manifested  in  this  case 
by  the  special  terms  he  had  employed  in  describing 
the  manner  in  which  the  property  should  vest  in  the 
five  objects  of  his  bounty ;  but  if  the  present  construc- 
tion were  to  prevail  that  intention  would  be  utterly 
defeated. 

Mr.  Jacob  J  and  Mr.  ParkCy  on  behalf  of  the  Respon- 
dents, contended  that  by  the  true  construction  of  the 
vnll  the  Appellants  were  only  entitled  to  a  life-interest 
in  this  property,  and  they  denied  that  the  grand- 
children took  by  substitution  only.  They  cited  the 
case  of  Jackson  v.  Jackson,  1  Ves.  Sen.  SI7,  where  the 
Chancellor  changed  the  word  "  or "  into  "  and,"  for 
the  purpose  of  making  a  legacy  of  this  kind  vested 
in  the  grandchildren.  In  the  same  manner  in  the  case 
of  Newman  v.  Nightingale,  1  Cox,  341,  where  the 
testator  gave  "  500  /•  to  the  sole  use  of  iV.,  or  of  her 
children  for  ever,"  it  was  held  that  N.  took  only  an 
interest  for  life  in  the  500  Z.,  and  that  it  belonged  to 
her  children  after  her  death.  The  case  of  Eccard  v. 
BrookCj  2  Cox,  214,  very  much  resembled  the  present 
In  that  case  there  was  a  bequest  of  stock  to  trustees, 
in  trust  after  the  death  of  A.  to  transfer  the  same  to 
and  amongst  '*  all  and  every  the  nephews  and  nieces 
that  should  be  then  living;  to  wit,  JS.  or  her  children, 
or  C.  or  his  children,  or  D.  or  his  children,  or  E.  or 
his  children,  or  F.  or  her  children,  to  be  equally  divided 
among  them,  share  and  share  alike.     The  fund  wa» 
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held  to  be  equally  devisable  among  such  nephews  and 
nieces,  and  their  children,  as  were  living  at  the  time 
of  the  death  of  A.     So  that  there  being  but  one  niece, 
and  two  children  of  another  niece  then  living,  they  took 
the  property  in  thirds.  The  Court  in  that  case  converted 
all  the  word  or  in  every  instance  into  and.    The  case  of 
Butter  v.  Ommaney  did  not  proceed  upon  the  ground 
of  substitution.     In  the  present  instance  the  question 
was,  whether  the  children  took  or  not  an  absolute  in- 
terest.    The  same  words  would  not  bear  the  same  con- 
struction when  relating  to  real   as  when  relating  to 
personal  property.     The  question  was  as  to  the  mean- 
ing of  the  word  "  issue,"  whether  it  was  a  word  of 
purchase  or  of  limitation.     If  the  latter,  the  issue  would 
take  by  succession.     That  question  was  to  be  deter- 
mined by  the  evident  intention  of  the  testator.     In  the 
case  of  Doe  d.  Cooper  v.  CoUis^  4  Term  Rep.  294j 
Lord  Kenyon  said,  that  in  a  will  the  word  '^  issue'*  was 
either  a  word  of  purchase  or  of  limitation,  as  would 
best  eflfectuate  the  devisor's  intention.     In  Knight  v. 
ElUsj  2  Brown's  Chan.  Cas.  569»  it  was  treated  as  a 
word  of  purchase.     The  testator  there  gave  the  accu- 
mulation of  rents  till  A.  should  attain  twenty-one,  to  be 
laid  out,  and  to  permit  A.  to  receive  the  interest  during 
his  life ;  after  his  death  the  monies  to  go  to  the  issue 
male  of  A.^  and  in  default  of  A.  having  issue,  to  the 
plaintiffs.     A.  died  without  issue;  had  he  had  any,  the 
Court  said  they  would  have  taken  as  purchasers.     In 
the  case  of  Wilson  v.  Vansittart,  Ambler,  562,  there 
was  a  bequest  '^  to  A.  and  his  heirs  male,  equally  to 
be  divided  amongst  them,  share  and  share  alike,"  and 
it  was  construed  to  be  a  bequest  to  A.  for  life,  re- 
mainder to  his  children  equally.     The  same  principle 
was  adopted  in  Hockley  v.  Mawbrey,  1  Ves.  jun,  142 ; 
and  in  Jacobs  y.  Amyattj  4  Brown's  Chan.  Cas.  541, 
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where  there, was  a  devise  of  personal  estate  to  A.^  to 
be  placed  at  interest  till  A.  should  attain  twenty*one 
or  marry,  then  to  be  paid  to  her  for  her  use  during  her 
natural  life,  and  immediately  after  her  decease  to  the 
heirs  of  her  body,  equally  to  be  divided  between  them, 
share  and  share  alike,  and  in  default  of  such  issue  to 
the  testatrix's  brother ;  it  was  held  that  an  estate  for 
life  only  existed  in  A.  In  the  present  case  it  was  im- 
possible to  say  that  there  were  any  words  of  substitu- 
tion, or  any  by  which  a  quasi  estate*tail  was  givjen  to 
the  children,  of  the  testator,  but  it  was  evidently  the 
intention  of  the  testator  that  his  sons  should  only  take 
a  life-interest  in  the  property. 


.  Sir  E.  Sugden  in  reply  said,  that  Nexmnan  v.  Nightin- 
gale had  long  since  been  overruled,  and  that  Crook  v. 
De  VandeSj  9  Ves.  established  that  a  gift  to  A.  or  his 
children  was  a  gift  to  them  that  would  take  effect  by 
substitution. 


Judgment. 
Monday, 
July  11. 


The  Lord  Chancellor  said,  that  in  this  case  there 
appeared  to  have  been  a  mistake  in  the  judgment  of 
the  Court  below.  It  was  not  necessary  to  take  further 
time  to  consider  the  case,  for  there  was  no  making 
sense  of  the  will  unless  it  was  construed  so  as  to  create 
an  absolute  gift  to  the  testator^s  five  sons.  It  was  clear 
that  the  issue  of  any  one  of  those  sons  would  at  the 
death  of  the  testator  take  by  substitution  if  the  son 
himself  should  at  that  time  be  dead,  fiut  on  the  other 
ground  the  case  was  equally  clear ;  and  it  was  evident 
that  in  the  hurry  of  the  last  day  of  the  sittings  the  atten- 
tion of  the  Master  of  the  Rolls  had  not  been  fully  drawn 
to  the  terms  of  the  will.  The  case  of  Butter  v.  Ommar 
ney  could  not  stand  for  law  if  the  present  decision  was 
good,  and  that  case  had  always  been  deemed  of  good 


ON  APPEALS  AND  WRITS  OF  ERROR. 


341 


authority.  He  should  advise  their  Lordships  to  find 
that  this  was  an  absolute  gift  of  the  property,  taken  in 
the  order  mentioned  in  the  will,  to  be  paid  at  the  time 
and  in  the  manner  specified  to  the  testator's  sons  living 
at  the  time  of  his  decease ;  but  if  any  of  the  said  sons 
was  at  that  time  dead,  then  to  go  to  the  issue  of  that 
son,  such  issue  to  take  as  the  stirpes  would  have  taken, 
and  not  on  a  division  per  capita.  That  construction 
was  the  only  one  that  would  not  counteract  any  inten- 
tion of  the  testator. 
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Judgment  of  the  Court  below  reversed. 


342  CASES  IN  THE  HOUSE  OF  LORDS 


IN  THE  COMMITTEE  OF  PRIVILEGES. 

Wednesday,  NeTTERVILLE    PeERAGE. 

July  27, 

1831.  ,  -. 

* — '' — '      Mr.  RUSSEL,  who  appeared  for  the  claimant  in 

Evidencer*  ^^^^  ^^^f  mentioned,  while  going  through  the  pedi- 

Copies  of  wills  gree,  that  their  Lordships  House  had  been  furnished 

dence  t^^p-   ^^^  copies  of  certain  wills  that  formed  part  of  the 

port  a  claim  of  proof  for  the  claimant. 

peerage.    The   * 
originals  must 

be  produced.        ijij^^  j^^j^^^  CHANCELLOR  said  that  that  House  was 

more  exact  than  Courts  of  Law  as  to  documentary 
evidence.  In  Courts  of  Law  certified  extracts  from 
the  parish-books,  or  examined  copies  of  entries  in 
them,  were  received  as  evidence,  but  that  House  re- 
quired the  books  themselves  to  be  produced,  and  it 
had  always  been  the  custom  of  their  Lordships  to 
require  the  wills  themselves,  and  not  to  be  satisfied 
with  copies  of  them,  however  well  attested. 

The  Earl  of  Eldon  observed,  that  their  Lordships 
always  required  the  wills  themselves,  unless  there  was 
proof  of  their  actual  loss  or  destruction ;  and  he  men- 
tioned a  case  on  the  northern  circuit,  where  in  one 
trial  a  decision  had  been  given  one  way  on  the  pro- 
duction of  the  copy  of  a  will,  but  where  the  decision 
had  been  the  other  way  when  the  will  itself  was  after- 
wards produced. 

Lord  Wynford  was  also  of  opinion  that  the  House 
of  Lords  would  not  be  satisfied  with  any  thing  but  the 
original  wills  themselves,  and,   as  a  proof  that  the 
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originals  ought  always  to  beproduced,  he  referred  to  a        i83i. 
case  at  Taunton,  where  the  words  of  a  will  would  have  nettervi 
given  a  fee,  but  on  the  production  of  the  will  itself,  and     Peerage. 
on  examining  it  against  the  light,  it  was  distinctly  seen 
that  these  words  had  been  written  in  after  the  erasure 
of  other  words  that  only  gave  a  life-estate. 

It  was  afterwards  stated,  that  the  law-officers  of  the 
Crown  in  Ireland  had  had  these  instruments  produced 
when  the  claim  was  submitted  to  them  for  their  report, 
but  their  Lordships  held  that  that  was  not  sufficient  to 
satisfy  the  rules  of  the  House,  and  they  therefore  could 
only  consent  to  hear  counsel  on  this  case,  subject  to 
his  undertaking  to  produce  the  original  wills  to  their 
Lordships,  and  also  subject  to  any  objections  that  might 
arise  on  their  production. 


344  CASES  IN  THE  HOUSE  OF  LORDS 


IN  THE  COMMITTEE  OF  PRIVILEGES. 
1831.  Case  of  the  Bloomfield  Peerage. 

Where  three  Irish  peerages  are  considered  extinct,  and  a  new 
creation  takes  place,  after  which  one  of  these  peerages  is 

.  revived,  the  new  creation  is  valid  under  the  Act  of  Union 
with  Ireland,  but  the  Crown's  right  again  to  create  a  new 
peerage  will  be  suspended  till  the  full  number  of  vacancies 
has  occurred. 

IN  this  case  Benjamin  Lord  Baron  Bloomfield  claimed 
to  have  a  right  to  vote  at  the  election  of  representative 
Peers  for  Ireland.  The  question  on  the  validity  of  his 
claim  arose  on  the  following  facts :  In  the  month  of 
May  1825  Sir  Benjamin  Bloomfield  was  created  by 
patent  a  Baron  of  the  kingdom  of  Ireland,  by  the  title 
of  Baron  Bloomfield  of  Oakhampton  and  Redwood,  in 
the  county  of  Tipperary.  The  patent  recited  that  three 
peerages  had  become  extinct,  namely,  those  of  Patrick 
Earl  of  Roscommon,  of  T.  J.  Warren  Viscount  Bulkely, 
and  of  Sylvester  Douglas  Baron  Glenbervie,  no  claim 
having  been  put  in  for  the  Roscommon  peerage  (that 
which  had  most  recently  become  extinct)  for  above  a  year 
after  the  death  of  the  late  earl.  By  the  fourth  article 
of  the  Act  of  Union  with  Ireland  it  is  provided,  *'  That 
if  any  peerage  shall  at  any  time  be  in  abeyance,  such 
peerage  shall  be  deemed  and  taken  as  an  existing  peer- 
age; and  no  peerage  shall  be  deemed  extinct  unless  on 
default  of  claimants  to  the  inheritance  of  such  peerage 
for  the  space  of  one  year  from  the  death  of  the  person 
who  shall  have  been  last  possessed  thereof;  and  if  no 
claim  shall  be  made  to  the  inheritance  of  such  peerage, 
in  such  form  and  manner  as  may  from  time  to  time  be 
prescribed  by  the  House  of  Lords  of  the  United  King- 


ON  APPEALS  AND  WRITS  OF  ERROR.  845 

doiHy  before  the  expiration  of  the  said  period  of  a  year,        I83i. 
then  and  in  that  case  such  peerage  shall  be  deemed   bloomfield 
extinct ;  provided  that  nothing  herein  shall  exclude  any      Peuraoe. 
person  from  afterwards  putting  in  a  claim  to  the  peer- 
age so  deemed  extinct ;  and  if  such  claim  shall  be 
allowed  as  valid  by  judgment  of  the  House  of  Lords 
such  peerage  shall  be  considered  as  revived  ;  and  in 
case  any  new  creation  of  a  peerage  of  that  part  of  the 
United  Kingdom  called  Ireland  shall  have  taken  place 
in  the  interval,  in  consequence  of  the  supposed  extinc- 
tion of  such  peerage,  then  no  new  right  of  creation 
shall  accrue  to  His  Majesty  in  consequence  of  the  next 
extinction  which  shall  take  place  of  any  peerage  of 
Ireland." 

By  a  judgment,  dated  1 9  June  1828,  of  the  House  of 
Lords,  it  was  declared  that  Michael  James  Robert 
Dillon  had  proved  his  claim  to  the  title  of  the  Earl  of 
Roscommon. 

In  consequence  of  this  decision,  it  appeared  that  the 
Bloomfield  Peerage  had  been  granted  when  only  two 
peerages  were  actually  extinct. 

The  peerage  of  John  Earl  of  Carhampton  became 
extinct  on  his  death  on  the  lyth  of  March  1829,  and 
was  the  next  extinction  after  the  decision  on  the  Ros- 
common case. 

Three  peerages  of  Ireland,  in  addition  to  that  of 
Carhampton,  have  since  become  extinct;  viz.  Henry 
Earl  of  Barry  more,  Frederick  Earl  of  Ulster,  Eyre, 
Baron  of  Castlecoote. 

On  the  31st  of  Dec.  1830  a  patent  issued,  reciting 
these  facts,  and  containing  a  grant  of  the  dignities  of 
a  Baron  and  Viscuont  of  Ireland  to  Standish  O'Grady, 
of  Rockbarton,  by  the  name  of  Baron  O'Grady,  of 
Rockbarton,  and  Viscount  Guillamore,  of  Cahir  Guil- 
lamore,  in  Limerick. 

VOL.  II.  A  A 
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1 830.  2.  That  they  should  each  be  found  entitled  to  a  third 

DuNDAs      ^^  ^^^  remaining  share,  which  would  have  belonged  to 

'J.  their  elder  brother,  Wedderbum  Dundas,  as  he  has 

forfeited  his  interest  under  the  trust-deed  by  refusing  to 

give  effect  to  his  father's  intention,  as  expressed  in  that 

deed  in  regard  to  the  estate  of  SansonseaU 

After  the  record  was  made  up  in  the  usual  form 
and  closed,  the  Lord  Ordinary  ordered  cases  to  be 
prepared  with  a  view  to  report  to  the  Second  Division 
of  the  Court,  and  subjoined  the  following  note  : 

"  On  the  merits  of  the  case,  the  Lord  Ordinary  has 
^^  not  a  doubt ;  and  considers  that  the  last  case  de- 
**  cided  by  the  Court  in  circumstances  not  sinular  to 
'^  this,  but  requiring  the  application  of  the  principles 
**  of  law  recognised  in  questions  of  this  sort,  places 
"  this  case  in  a  very  clear  point  of  view.  The  Lord 
Ordinary  alludes  to  Trotter  v.  Trotter^  5th  Decem- 
ber 1826,  quoted  by  Wedderburn  Dundas.  In  that 
**  case,  it  was  admitted  on  all  hands,  both  by  English 
**  and  Scotch  lawyers,  that  the  law  of  approbate  and 
reprobate  in  Scotland,  and  the  law  of  election  in 
England,  are  to  the  same  effect,  and  that  they  both 
apply  wherever  it  is  clear  that  a  testator  has  in* 
"  tended  to  bequeath  or  convey  a  subject,  but  has 
"  failed  to  do  so  in  a  legal  technical  manner.  If,  in 
"  such  case,  the  person  to  whom  that  subject  belongs 
"  or  falls,  through  the  failure  of  the  proper  technical 
**  conveyance,  and  which  he  would  not  have  got  if  the 
"  deed  had  been  technically  formal,  has  also  a  sepa- 
rate interest  in  the  deed  ;  and,  while  he  claims  that 
separate  interest,  claims  also  the  subject  conveyed 
away  from  him  informally,  he  will  not  be  permitted 
**  to  take  both.  In  Scotland,  the  law  of  approbate 
"  and  reprobate  applies  :  in  England,  that  of  election. 
**  Both  go  to  this,  that  the  person  may  make  his  elec- 
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^*  tion/and  take  one,  viz.  either  take  the  share  arising       isso. 
out  of  the  deed,  if  the  testator's  zvhole  intentions     ^^ 

Iff*  1       •       1  DUNDAS 

have  eliect,  or  the  subject  not  technically  conveyed  ;  ». 

"  but  not  both.  ^"~'^^•• 

"  Now,  in  this  case,  there  is  no  question  that  the 
"  law  of  Scotland  is  the  rule  of  guidance.  The  late 
"  General  Dundas  was  a  native  of  Scotland,  and  domi- 
f*  ciled  in  it,  and  left  a  deed  executed  in  the  Scotch 
form.  There  is  no  room  for  questioning  his  inten- 
tions with  regard  to  the  property  called  Sansonseal, 
**  situated  within  the  Berwick  bounds.  It  is  conveyed 
"  by  specific  description  to  his  trustees,  along  with  all 
**  the  rest  of  the  landed  property  situated  in  Scotland. 
^*  It  may  be  true,  and  is  admitted  to  be  so,  that,  owing 
*^  to  the  deed  not  having  been  executed  in  the  form 
"  required  by  the  English  statute  of  frauds,  it  is  not 
**  in  form  to  caiTy  the  Sansonseal  to  the  trustees,  and 
**  that  Mr.  Wedderburn  Dundas  is  entitled  to  claim  it. 
^'  But  there  being  no  doubt  that  his  father  did  not  in- 
**  tend  that  he  should  have  that  subject  and  a  share  of 
"  all  the  others,  the  law  of  approbate  and  reprobate 
"  applies,  whereby  he  must  make  his  choice  either  to 
"  abide  by  the  Sansonseal,  or  let  it  be  sold  by  the 
**  trustees j  and  take  his  share  of  the  whole  estate,  real 
"  and  personal,  left  by  his  father." 

Cases  were  accordingly  sriven  in,  and  the  Lord  Or-  Interlocutor 

.   ,  -    _  appealed  froniy 

dinary  reported  to  the  Second  Division  of  the  Court,  i4  Jan.  iSag, 
and  the  Judges  unanimously  pronounced  the  follow- 
ing interlocutor:  — 

**  The  Lords,  upon  report  of  Lord  Cringletie, 
^*  Ordinary,  having  advised  the  closed  record  in 
^  this  case,  with  revised  cases  for  the  younger  chil- 
"  dren  of  the  late  General  Dundas,  and  for  Wedder- 
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1830.       "  bum  Dundas,  the  eldest  son,  and  their  tutors  and 

^^    '      "  curators,  and  whole  process,  and  having  also  heard 

V.  *^  parties.  Find,  that  if  Wedderburn  Dundas  shall  ulti- 

UNDAS.     a  mately  take  the  real    estate  situated  in  England, 

*'  without  surrendering  the  same  to  the  purposes  of 

**  the  trust,  he  cannot  be  entitled  to  claim  under  the 

*'  trust-deed  any  share  of  the  heritable  and  moveable 

"  estates  in  Scotland,  thereby  conveyed  to  the  trustees, 

"  and  decern.'' 

From  this  judgment  Wedderburn  Dundas  appealed, 
for  the  following  reasons  : 

!•  It  is  admitted  that,  for  want  of  legal  solemnity 
the  trust-deed  alone  does  not  operate  as  a  conveyance 
of  legal  estate  situate  in  England.  This  want  of  legal 
solemnity  does  not  merely  give  a  right  of  exception 
which  may  or  may  not  be  exercised  at  the  option  of 
the  party  by  whom  it  may  be  competently  stated,  and 
which,  if  not  pleaded  in  a  reduction,  the  Court  is  not 
bound  to  notice.  It  does  not,  like  the  law  of  death 
had,  merely  open  a  right  to  challenge :  it  operates  as 
a  complete  nullity,  rendering  the  deed  of  no  more 
effect  in  point  of  law  than  a  sheet  of  waste  paper : 
nay,  more,  a  deed  labouring  under  such  a  defect  is  not 
only  ineffectual  as  a  conveyance,  but  it  cannot  even 
afford  evidence  of  intention  to  convey ;  it  cannot  be 
jooked  at ;  it  cannot  be  read ;  it  raises  no  election. 

II.  The  Respondents  admit  that,  in  consequence  of 
the  defect  in  the  trust-deed,  the  Appellant  is  entitled 
to  take  the  English  estate  as  heir-at-law, 

III.  Keeping  this  fact  in  view,  that  the  Appellant  ap- 
pears in  the  character  of  an  English  heir-at-law,  claim- 
ing an  English  estate,  his  rights  in  reference  to  that 
estate,  and  that  character,  must  be  determined  by  the 
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law  of  England.     They  are  not  to  be  limited  or  en-        isso. 
croached  upon  by  rules  applicable  to  foreign  succes-      dundas 
sion,  supposing  even  these  rules  to  be  different  in  their  «• 

nature  and  opposite  in  their  effects  from  those  of  the 
country  where  his  estate  is  situated.  The  Appellant, 
having  claimed  and  received  from  the  Courts  of  Eng- 
land the  estate  situated  in  that  country,  goes  to  Scot- 
land, and  demands  his  share  of  the  property  to  which 
he  has  a  right  under  his  father's  settlement  unqualified 
by  any  condition  or  restriction  whatever.  His  demand 
is  met  by  the  objection  that  he  has  no  right  to  share  in 
the  benefits  of  the  trust-deed,  unless  he  surrender  his 
English  estate.  He  is  told  that  he  cannot  take  both 
the  estate  which  is  not  conveyed,  and  the  personal 
property  which  is  conveyed,  by  the  trust-deed;  that 
he  must  make  his  election,  although  in  England  he  is 
under  no  obligation  of  the  kind ;  that  he  cannot  appro* 
bate  and  reprobate,  although  the  deed  is  confessedly 
inoperative  as  to  the  estate  in  England.  Hid  rights 
are  thus  rendered  subject  to  an  implied  condition  in 
Scotland,  which  would  not  be  allowed  to  have  any 
effect  in  the  country  under  the  peculiarities  of  whose 
statute  law  the  whole  question  arises. 

The  Court  of  Session  has  erred  in  raising  and  giving 
effect  to  an  implied  condition  in  Scotland,  thereby 
putting  the  heir  to  his  election,  while  no  such  condi*- 
tion  could  have  been  allowed  to  affect  his  rights  in 
England.  They  have  erred  in  not  giving  the  same 
effect  to  the  want  of  legal  solemnity  in  the  deed  in 
question  as  the  Courts  of  England  would  have  done. 
It  must  be  kept  in  view,  that  the  statute  out  of  which 
the  objection  arises  is  an  English  statute;  that  it  is 
intended  to  regulate  the  conveyance  of  real  property  in 
England;  and  that,  therefore,  whatever  effect  would 
be  given  to  the  statute  in  England,  must  ex  comitate 
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1 830.       be  the  rule  as  to  the  eflfect  to  be  given  to  it  in  Scot- 
^^^^      land.     It  is  in  vain  to  argue  this  case  as  if  it  hinged 
V-  on  the  interpretation  of  a  mere  Scots  trust-deed.     The 

law  of  England  enters  deeply  into  the  question ;  by 
which  law  alone  the  following  important  queries  can  be 
solved  :  What  is  the  effect  to  be  given  to  the  statute  of 
frauds?  Is  there  in  the  deed,  as  affected  by  that 
statute,  any  legal  evidence  of  General  Dundas's  in- 
tention to  convey  the  estate  of  Sansonseal  ?  Is  there 
any  thing  which  would  put  the  heir  to  his  election  in 
England  ?  These  are  questions  to  be  determined  by 
the  law  of  England ;  and  if  by  the  law  of  that  country 
there  be  neither  evidence  of  intention,  nor  any  room 
for  pleading  a  case  of  election,  the  Court  in  Scotland 
is  not  entitled  to  presume  that  the  first  exists  in  order 
to  apply  the  analogous  doctrine  of  approbate  and 
reprobate. 

V.  If  the  Court  of  Session  does  gather  from  the  deed 
evidence  of  an  intention  to  convey,  which  evidence  is 
the  sole  ground  for  the  plea  of  approbate  and  repro- 
bate, it  is  plain  that  they  can  do  so  only  by  giving  to 
the  statute  of  frauds  an  interpretation  different  from 
that  which  it  would  receive  in  an  English  Court 
That  statute,  according  to  the  construction  which  has 
been  put  upon  it  in  England,  will  admit  of  no  devise 
of  real  estate  whose  execution  is  not  proved  by  the 
evidence  "  of  three  witnesses.  If  not  so  proved,  it  is 
"  nothing.  It  cannot  receive  notice;  the  intention 
**  cannc»t  be  represented,  for  it  cannot  be  presumed, 
and  there  is  no  evidence ;  the  will,  not  being  exe- 
cuted with  the  solemnity  required  by  the  law,  as  to 
**  a  real  e9tate,  cannot  be  read,  the  Court  cannot  see 
"  any  devise  of  real  estate;  and,  therefore,  as  the 
"  estate  does  not  appear  to  be  devised  away  from  the 
"  heir,  no  act  appearing  to  be  done,  the  heir  in  that 
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*'  case  cannot  be  put  to  election."     If  this  be  the  law        isso. 
of  England ;  if  this  be  a  correct  statement  of  the  legal      Dumils 
effect  of  the  statute  of  frauds :  if  that  part  of  General  «• 

Duudas's  trust-deed  which  relates  to  the  Sansonseal 
estate  cannot  be  read ;  if  there  be,  in  fact,  no  devise, 
no  evidence  of  intention,  nothing  to  put  the  heir  to  his 
election,  the  doctrine  of  approbate  and  reprobate  can- 
not find  a  place.  There  is  nothing  which  can  entitle 
the  Court  of  Session  to  call  upon  the  Appellant  to  fulfil 
an  intention,  when  there  is  no  evidence  that  such  an 
intention  exists.  Why  must  the  heir-at-law,  claiming 
under  the  law  of  England,  surrender  an  estate  for  the 
purposes  of  the  trust,  with  regard  to  which  the  trust- 
deed  is  absolutely  a  piece  of  waste  paper,  before  he  can 
claim  a  share  of  the  heritable  and  moveable  estate  con- 
veyed to  him  by  its  provisions. 

VI.  An  opposite  opinion  can  be  maintained  on  this 
supposition  only,  that  all  the  peculiarities  of  this  case 
are  to  be  disregarded  ;  that  the  situation  of  the  parties, 
and  of  the  subject  in  dispute,  is  to  have  no  weight ; 
that  the  statute,  and  the  construction  put  upon  it  by 
those  best  qualified  to  judge  of  its  meaning,  is  to  be 
thrown  out  of  view;  that  the  Court  of  Session  is  to 
find  intention  where  an  English  Court  would  find 
none^  If  the  deed  in  question  is  to  be  considered 
with  reference  to  the  statute  of  frauds,  the  construc- 
tion given  to  that  statute  in  England,  and  the  con- 
struction given  it  in  Scotland,  must  be  the  same. 
Every  effect  and  every  consequence  which  might  arise 
out  of  the  objection,  when  stated  in  an  English  Court, 
must  flow  from  it  when  stated  in  the  Courts  in  Scot- 
land. 

VII.  There  is  no  authority  in  the  law  of  Scotland  for 
saying,  that  a  deed  declared  null  by  statute  can  afford 
evidence,  of  intention,  or  be  the  foundation  of  the  plea 
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1830.       of  approbate  and  reprobate.     The  authorities  quoted 
^jj^jj^g      in  support  of  the  Respondents'  pleas  do  not  go  to  this 
«•         extent.     They  may  all  be  explained  without  adopting 
any  such  conclusion. 

VIII.  The  case  of  Trotter  v.  Trotter^  on  which  the 
opinion  of  the  Lord  Ordinary  and  the  judgment  of  the 
Court  appear  to  have  proceeded,  is  not  decisive  of 
the  present  question.  That  case  was  special ;  but,  as 
far  as  it  does  bear  upon  the  point  at  issue,  it  supports 
the  argument  urged  by  the  Appellant.  It  proves  that, 
in  the  interpretation  of  written  instruments,  still  more 
therefore  in  the  construction  of  statutes,  we  must  ad- 
here to  the  rules  which  have  been  laid  down  by  the 
Courts  to  whose  jurisdiction  the  interpretation  of  the 
instrument  or  the  construction  of  the  statute  naturally 
belongs. 

For  the  Respondents,  the  following  were  maintained 
and  relied  upon  as  the  reasons  of  appeal. 

I«  The  construction  of  a  deed  must  be  regulated  by 
.^  the  law   of  the  country  in   which  it  was  executed. 

M'Hargsv.Blaifiy  July  2«,  I76O,  Mor.  4611. 

When  a  party  executes  a  deed,  it  is  naturally  pre- 
sumed, unless  there  be  some  evidence  of  a  contrary 
intention,  that  he  makes  use  of  words  in  the  sense  at- 
tached to  them  by  the  law  of  the  country  in  which  he 
is  then  resident.  In  all  questions,  therefore,  which 
may  afterwards  occur  with  regard  to  the  import  of  the 
deed,  recourse  must  be  had  to  the  law  of  that  country, 
as  the  rule  of  interpretation. 
July  22, 1760,       Numerous  authorities  might  be  referred  to  in  support 

of  this  proposition ;  but  the  Claimants  consider  it 
sufficient  to  call  the  attention  of  your  Lordships  to  the 
decision  in  the  case  oi  M'Hai^gs  v.  Blairij  which  affords 
a  striking  illustration  of  the  general  principle*     It  was 
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there  found,  that  a  testament  executed  in  Scotland  by       isso. 

*■    f 

a  person  who  afterwards  removed  to  Antigua,  and  died      dundas 
domiciled  there,  was  to  be  construed  according:  to  the     ^   «'• 

Dundas. 

law  of  Scotland,  and  not  according  to  the  law  of  An- 
tigua; although  the  property  of  the  deceased  was 
actually  situated  in  Antigua,  and,  being  moveable, 
must,  at  any  rate,  have  been  held  in  law  to  be  situated 
there,  since  that  was  the  place  where  the  proprietor 
was  domiciled  at  the  time  of  his  death. 

As  it  is  admitted,  therefore,  that  the  trust-deed  was 
executed  by  the  late  General  Dundas  in  Scotland, 
where  he  was  then  domiciled,  it  follows,  that  the  con- 
struction of  that  deed  must  be  regulated  by  the  law  of 
Scotland. 

It  has  been  maintained,  however,  that  a  different 
rule  of  construction  ought  to  be  adopted  in  regard  to 
that  part  of  the  trust-deed  which  contains  a  disposition 
of  the  estate  of  Sansonseal,  on  the  ground  that  it  re- 
lates to  property  situated  in  England.  Had  the  con- 
veyance of  that  estate  been  completed  according  to  the 
English  forms,  and  rendered  capable  of  taking  effect 
in  England,  the  claimants  are  willing  to  admit,  that 
these  circumstances  might,  perhaps,  have  been  con- 
sidered as  evidence  of  an  intention,  on  the  part  of  the 
Testator,  that  his  deed  of  settlement  should,  in  so  far, 
be  construed  according  to  the  rules  of  the  English, 
and  not  of  the  Scotch  law.  It  is  unnecessary,  how- 
ever, to  enter  into  any  discussion  with  regard  to  a  case 
which  is  merely  hypothetical ;  since  it  is  admitted,  on 
both  sides,  that  the  conveyance  of  the  estate  of  San- 
sonseal is  not  completed  according  to  the  English 
forms,  and  is  not  effectual  in  England.  The  question, 
therefore,  which  is  now  before  the  Court,  does  not 
relate  to  that  part  of  the  deed  considered  as  a  direct 
conveyance.     Your  Lordships  are  merely  called  upon 


360  CASES  IN  THE  HOUSE  OF  LORDS 

1830.       to  decide  whether,  though  ineffectual  as  a  conveyance, 

^r^,    *      it  does  not  indicate  an  intention  to  convey,  and  whether 

«•         the  existence  of  such  an  intention  must  be  determined 

on  the  principles  of  Scotch,  or  of  English  construction? 

Murray  V.  In  go  far,  the  present  case  is  exactly  similar  to  those 

te«?March  4,  oi Murray  v.  Murray  s  Trustees,  and  2 rotter  v.  Trotter ^ 

^^d^Dunlo'^     which  were  so  recently  under  the  consideration  of  the 

vol.  6,  p.  690;  Court.     In  both  of  these  cases  the  question  occurred, 

tei^Dec.5,  '  whether  an  English  Will,  containing  a  general  con- 

Ckdf '  ^^^1       veyance  of  the  testator's  whole  property,  but,  from  a 

defect  in  point  of  form,  ineffectual  as  to  real  property 
in  Scotland,  did  or  did  not  indicate  an  intention  to 
convey,  so  as  to  constitute  an  obligation  upon  the  heir 
taking  benefit  under  the  will  to  effectuate  that  inten- 
tion ?  It  was  pleaded  that,  in  so  far  as  it  related  to 
real  property  in  Scotland,  the  import  of  the  Will  ought 
to  be  determined  by  the  law  of  Scotland,  as  the  lex 
loci  rei  sita.  But  a  majority  of  your  Lordships  ex- 
pressed a  clear  opinion,  that  as  the  Will  was  an  English 
deed  it  ought  to  be  interpreted  according  to  the  rules 
of  English  law. 

II.  By  the  law  of  Scotland,  an  attempt  to  convey  a 
particular  subject^  though  executed  in  an  inhabile 
manner,  is  held  to  indicate  an  intention  to  convey  on 
the  part  of  the  maker  of  the  deed.  Cunningham 
V.  Gainer  J  Jan.  I7,  1758,  Mor.  617. 

It  frequently  happens  that  the  deed  of  a  party, 
though  probative,  proves  ineffectual,  from  the  neglect 
of  certain  forms  required  by  law,  in  the  transmission 
of  the  particular  species  of  property  to  which  it  relates. 
In  all  such  cases,  however,  it  is  admitted  as  evidence 
of  the  maker's  intention  in  regard  to  that  subject. 
Jan.  17, 1758.  Thus,  in  the  case  of  Cunningham  v.  Gainer,  the 
Mor.  617.  bequest  of  an  heritable  subject,  contained  a  deed  re- 
gularly tested,  thought  ineffectual  as  a  direct  convey- 
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aoce,  in  consequence  of  the  want  of  dispositive  words,        i83o. 
was,  nevertheless,  found  to   constitute  sufficient  evi-      dunoas 
dence  of  the  testator's  intention,  that  the  legatee  should 
have  the  subject. 

A  similar  decision  was  pronounced  in  the  case  of 
Ker  V.  jyauchopcy  November  23,  1815,  where  a  dis- 
position of  heritable  property,  though  reduced  by  the 
heir  on  the  head  of  death-bed,  was,  nevertheless,  re- 
ceived as  a  proof  of  the  granter's  intention,  so  as  to 
exclude  the  heir  from  claiming  benefit  under  the  other 
parts  of  the  same  deed. 

The  Claimants  submit,  that  the  principle  of  these 
decisions  clearly  applies  to  the  present  case.  The  trust- 
deed  executed  by  General  Dundas  is  a  probative  in- 
strument according  to  the  law  of  Scotland,  and  the 
express  disposition  of  the  estate  of  Sansonseal,  contained 
therein,  although  defective  in  certain  solemnities  re- 
quired by  the  law  of  England,  in  order  to  render  it 
effectual,  must,  nevertheless,  be  held  to  indicate  an 
intention  on  the  part  of  General  Dundas  to  convey  that 
estate  to  his  trustees. 

It  is  maintained,  however,  on  the  part  of  the  opposite 
Claimant,  Wedderburn  Dundas,  that,  as  the  convey- 
ance of  the  estate  of  Sansonseal  is  improbative  by  the 
law  of  England,  the  trust-deed  cannot  be  held  to  con- 
tain any  expression  of  the  testator's  will  or  intention 
with  regard  to  that  estate. 

Were  the  present  question  to  be  determined  by  the 
law  of  England  this  position  would  be  correct.  It  has, 
however,  been  already  shown,  that  the  point  at  issue 
regards  a  matter  of  Scotch,  and  not  of  English  law. 
There  is  no  dispute  as  to  the  effect  of  the  trust-deed, 
when  considered  as  a  direct  conveyance  of  the  English 
estate.  The  question  between  the  parties  relates  en- 
tirely to  the  Scotch  property ;  whether  the  right  to  a 
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1830.  portion  of  it,  conferred  upon  Wedderbum  Dundas  by 
^^  '  the  trust-deed,  is  or  is  not  qualified  by  a  certain  con- 
V.  dition?  In  order  to  ascertain  the  existence  of  that 
condition,  the  Claimants  propose  that  the  part  of  the 
deed  which  relates  to  the  English  property  should  be 
read ;  and  it  is  surely  no  ground  for  opposing  this 
demand,  that  in  the  English  Courts  the  instrument 
would  be  held  improbative.  As  the  conveyance  of  the 
English  property  is  only  founded  on  in  reference  to 
the  Scotch  succession,  it  is  obvious  that,  in  determining 
whether  it  is  admissible  as  an  article  of  evidence,  your 
Lordships  must  be  guided  solely  by  the  rules  of  Scotch 
law. 

It  will  not  be  difficult  to  show  that  the  authorities 
which  have  been  referred  to  by  the  opposite  Claimant, 
in  support  of  the  contrary  position,  are  altogether  in- 
applicable. The  import  of  the  case  oi  Trotter  v.  7>o/- 
ter  seems  to  have  been  completely  misunderstood.  It 
is  asked,  with  an  air  of  triumph,  Whether  on  the  prin- 
ciples of  that  case  your  Lordships  are  "  not  bound  to 
**  go  to  the  Courts  of  that  country  where  the  objection 
"  arises,  and  ascertain,  not  only  whether  it  be  a  con- 
'*  veyance,  but  whether  it  affords  evidence  of  an  inten- 
*'  tion  to  convey  r"  In  the  case  of  Trotter^  however^ 
your  Lordships  were  clearly  of  opinion  that,  although 
the  objection  to  the  validity ^f  the  conveyance  of  the 
heritable  property  in  Scotland  originated  solely  in  the 
Scotch  law,  yet,  in  so  far  as  the  English  succession  was 
concerned,  the  question,  whether  there  was  or  was  not 
an  intention  to  convey,  fell  to  be  determined  by  the  law 
of  England. 

The  cases  of  Dundas  v.  Dundas^  and  Henderson  v» 
Melvill,  relate  entirely  to  the  direct  effect  of  informal 
deeds  relating  to  heritable  property.  It  was  found  by 
the  House  of  Lords,  reversing  the  judgments  of  tfc« 
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Court  of  Session,  that  a  deed,  revoking  a  disposition  of       isso. 
heritage,  must  be  executed  with  the  same  solemnities      ^T"^" 

....  .  DUNDAS 

as  the  original  disposition.  iJut  no  question  occurred  ^  v. 
in  either  of  these  cases,  whether  such  a  deed,  having 
been  executed  in  conformity  with  the  le.v  locij  might 
not  be  admitted  as  evidence  of  the  maker's  intention, 
so  as  to  qualify  the  right  of  the  disponee  laying  claim 
to  another  part  of  the  succession. 

As  to  the  case  of  the  Earl  of  Dalkeith  v.  Book^  it 
might  be  sufHcient  to  remark,  that  the  decision  is  dis- 
approved of  by  Lord  Kames,  in  his  Principles  of  Equity, 
and  is  contrary  both  to  a  previous  decision  in  the  case 
of  Lady  Sempiil  v.  Cunningham^  and  to  a  later  decision 
in  the  case  of  Govan  v.  Boj/d,  where  an  obligation  to 
convey  an  heritable  property  in  Scotland,  executed  in 
America,  according  to  the  American  forms,  was  sus- 
tained as  eifectual.  Admitting,  however,  that  the  case 
was  well  decided,  and  that  an  ineffectual  convevance 
does  not  operate  as  an  obligation  to  convey,  still  this 
would  not  affect  the  present  question,  for  the  Claimants 
do  not  maintain  that  the  trust-deed  imports  a  direct 
obligation  upon  the  heir  to  convey  the  estate  of  San- 
sonseal,  but  merely  that  it  indicates  an  intention  to 
convey  on  the  part  of  the  late  General  Dundas. 

The  case  of  Craxvfurd  against  CouitSj  has  also  been 
referred  to  by  the  opposite  party,  and  a  long  extract  is 
given  from  the  speech  of  the  late  Lord  Chancellor, 
which  seems  to  be  considered  as  decisive  of  the  pre- 
sent question.  The  Claimants,  however,  must  submit, 
that  no  opinion  is  there  pronounced  with  regard  to  the 
law  of  Scotland.     His  Lordship  indeed  states,  that, 

if  the  English  docifines  are  to  rule,  this  is  nothing 

like  a  case  of  election."  And  he  afterwards  proceeds 
to  say,  that  "  if  a  testator  in  this  country,  i.  e.  in  Eng- 
"  land,  was  required  to  make  his  will  of  land  sixty  days 
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1830.       "  before  death,  it  would  be  quite  competent  for  the 
^^'^g      "  heir  to  say,  this  is  a  death- bed  deed  ;   I  take  the 
V  "  benefit  of  the  law,  and  I  take  the  land  under  the  bene- 

^^  fit  of  the  law :  And  he  might  also  take  personal 
"  benefits  under  the  will."  It  surely,  however,  will  not 
be  maintained,  that  because  such  is  the  law.of  England 
the  law  of  Scotland  must  necessarily  be  the  same.  In 
this  particular  point,  there  can  be  no  doubt  that  a  dif- 
ference exists  between  the  laws  of  the  two  countries. 
It  was  solemnly  decided  by  the  Court  of  Session,  in 
the  case  of  Ctmningham  against  Gainer^  and  by  the 
House  of  Lords,  in  the  case  of  Ker  against  Wauchope^ 
that  a  deed,  though  executed  on  death-bed^  afforded 
good  evidence  of  the  testator's  intention,  and  that  the 
heir  was  not  entitled  to  approbate  and  reprobate.  The 
distinction  between  the  law  of  Scotland  and  the  law  of 
England  is,  indeed,  admitted  by  Lord  Eldon  in  the 
passage  immediately  following  that  which  has  been 
quoted.  His  Lordship  observes,  "  There  may,  how- 
"  ever,  be  a  considerable  difierence  attending  to  the 
"  distinction  of  character  between  an  heir  in  England 
^'  and  Scotland ;  and  it  is  impossible  not  to  see  that 
"  some  cases  have  been  decided  in  Scotland,  which 
"  very  nearly  support  the  doctrine  of  approbate  and 
"  reprobate,  as  applied  in  this  case." 

While  the  authorities,  which  are  founded  upon  by 
the  opposite  party,  thus  fail  in  establishing  the  propo* 
sition  for  which  he  contends,  viz.  that  the  conveyance 
of  the  estate  of  Sansonseal  is  not  admissible  as  evi- 
dence of  General  Dundas's  intention  to  make  such  a 
conveyance,  various  cases  may  be  referred  to,  on  the 
part  of  the  present  Claimants,  where  deeds  regarding 
real  property,  though  improbative  by  the  law  of  the 
place  where  the  property  was  situated,  and,  therefore, 
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ineffectual,  have,  nevertheless,  been  sustained  as  evi-        i8:30, 
dence  of  the  maker's  intention. 

In  the  English  case  of  Brodie  against  Barry ^  a  con- 
veyance of  Scotch  heritage,  not  conformable  to  the 
solemnities  required  by  the  law  of  Scotland,  was  held 
by  Sir  William  Grant  to  be  admissible  as  evidence  of 
the  maker's  intention,  and  sufficient  to  put  the  heir  to 
his  election. 

A  judgment,  proceeding  on  the  same  principle,  was 
pronounced  by  this  Court,  in  the  case  of  Gibson  against 
Clearihue.  It  appears  from  the  session  papers,  that 
the  deed  under  which  the  question  arose,  besides  be- 
ing inoperative,  as  the  bequest  of  real  property  iu 
Scotland  not  vested  in  the  testator,  was  also  improba- 
tive,  having  been  drawn  up  in  the  English  form,  and 
not  tested  in  terms  of  the  statute  1681.  Being  proba- 
tive, however,  by  the  law  of  the  country  where  it  was 
executed,  it  was  sustained  as  evidence  of  the  testator's 
intention  in  regard  to  the  Scotch  heritage,  so  as  to 
raise  a  case  of  approbate  and  reprobate  under  the 
foreign  will. 

In  the  case  of  Martin  against  Martin,  Stone  and 
Foot,  an  English  deed,  containing  a  general  devise  of 
the  whole  real  and  personal  estate  belonging  to  the 
testator,  though  not  executed  according  to  the  forms 
of  Scotch  law,  was  held  to  indicate  an  intention  to 
convey  certain  Scotch  adjudications,  so  as  to  prevent 
the  heir-at-law  from  taking  them  up,  without  forfeit- 
ing the  special  provisions  in  his  favour  contained  in 
the  same  deed. 

In  the  case  also  of  Loudon  v.  Loudon,  it  appears 
from  the  notice  contained  in  Bligh's  report  of  the  case 
of  Ker  V.  Wauchope,  that  a  deed  executed  in  the  West 
Indies,  in  the  English  form,  was  received  as  evidence 
of  the  testator's  intention  in  regard  to  a  Scotch  heri-< 
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1830.       table  bond,  and  was  held  to  raise  a  question  of  appro- 
^  bate  and  reprobate. 

V.  The  competency  of  founding  on  a  deed,  improbative 

by  the  law  of  the  country  where  the  property  to  which 
it  relates  is  situated,  as  evidence  of  the  maker's  inten- 
tion, was  fully  discussed  in  the  case  Jankouska  or 
Grieve  v.  Anderson^  of  which  there  are  two  reports, 
one  in  the  Faculty  Collection,  and  the  other  in  Mor- 
rison's Synopsis.  The  circumstances  may  be  shortly 
stated: — Dr.  Grieve,  by  a  will  executed  in  England 
in  the  English  form,  setded  certain  provisions  upon 
his  wife,  Elizabeth  Jankouska ;  he  also  devised  his 
lands  of  Minidow  in  Scotland  to  trustees,  with  power 
to  sell  and  invest  the  price  in  securities  for  her  life- 
rent use.  As  the  devise  of  the  Scotch  heritage  was 
ineffectual,  being  in  the  form  of  a  bequest,  and  also 
improbative  according  to  the  rules  of  Scotch  law,  the 
widow  restricted  her  claim  to  a  riorht  of  terce.  But 
this  was  disputed  by  her  husband's  heirs,  on  the 
ground  that  she  was  barred,  under  the  Act  1681, 
c.  10,  by  accepting  the  special  provisions  contained 
in  the  English  deed.  On  the  part  of  the  widow  it  was 
pleaded,  "  This  case  comes  under  the  exception  of 
"  the  statute  of  its  being  expressly  provided  in  the 
**  deed  of  settlement,  that  the  widow  shall  have  right 
**  to  both ;  for  here  it  is  expressly  declared  that,  be- 
*^  sides  the  provisions  from  the  English  and  foreign 
**  estate,  the  widow  is  to  have  right,  not  to  the  terce 
"  alone,  but  to  the  total  life-rent  of  the  lands  in  Scot- 
"  land.  Answered — The  settlement  of  the  Scotch 
•'  estate  \sfunditus  null  and  void,  and  is  to  be  entirely 
"  set  out  of  the  question.  No  argument,  therefore, 
"  can  be  drawn  from  the  intention  therein  expressed ; 
"  and  whatever  may  have  been  the  testator's  intention 
'^  with  respect  to  it,  he  did  not  carry  that  iotenti(Ni 
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"  into  effect,  habili  modo;  quod  potuit  non  fecit :  he,        i83o. 
"  therefore,  died  mtestatus  with  respect  to  his  Scotch      j^^^ 
"  estate.     And    although   the  widow   Mould   thereon  »• 

"  have  had  a  terce,  had  there  been  no  conventional 
"  provisions,  she  having  accepted  such  provisions,  is 
"  excluded  by  the  statute,  which  makes  no  distinction 
"  whether  these  provisions  are  from  Scottish  or  foreign 
"  property.  The  Lords  found  that  the  lady  was  en- 
"  titled  to  a  terce."  It  requires  no  comment  to  point 
out  the  application  of  this  decision  to  the  present 
question.  It  must  be  obvious  that  the  argument  for 
Dr.  Grieve's  heir,  which  proved  unsuccessful,  was  ex- 
actly similar  to  that  which  is  now  maintained  on  the 
part  of  Wedderburn  Dundas. 

III.  The  succession  to  heritable  property  is  deter- 
mined by  the  law  of  the  country  in  which  the  heritage 
is  situated ;  and  the  succession  to  moveable  property 
by  the  law  of  the  country  where  the  deceased  was  do- 
miciled. 

This  is  a  general  proposition  which  cannot  be  dis- 
puted ;  and,  as  it  is  admitted  that  the  trust- funds  con- 
sist either  of  the  moveable  estate  which  belonged  to 
the  late  General  Dundas,  who  was  domiciled  in  Scot- 
land at  the  time  of  his  death,  or  of  the  produce  of  the 
sale  of  his  Scotch  heritage,  all  claims  made  upon  them 
must  be  considered  as  claims  to  a  Scotch  succession. 

IV.  The  nature  and  extent  of  the  obligations  affect- 
ing the  succession  to  property,  whether  devolving  on 
the  heir  ab  intestato^  or  by  the  provision  of  the  de- 
ceased, must,  even  in  regard  to  property  situated  else- 
where, be  regulated  by  the  law  of  the  country  where 
the  succession  is  taken  up,  and  the  consequent  obliga- 
tions are  incurred.  Kinhch  v.  FuUarton,  July  12, 
1789,  Mor.  4456;  Drummond,  June  7,  1798,  Mor. 
4478;  Balfour  v.  Scott,  House  of  Lords,  March  11, 
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j830^  1793,  Mor.  2379;  Robertson  v.  M'Vcan,  February 
DuKDAs  18,  I8I7 ;  Robertson  v.  Robertson^  February  16,  I8I6; 
Dun  IAS       Trotter  v.  Trotter,  December  ,5,  1826. 

The  obligations  consequent  on  the  succession  to 
property  vary  in  different  countries;  but  the  Courts 
of  each  country  are  entitled  to  enforce  these  obliga- 
tions, according  to  the  rules  of  their  own  law,  against 
all  who  claim  as  heirs  under  that  law. 
Mor.  4456*  Thus  in  the  case  of  Kinloch  v.  Fullarton,  July  12, 

1739,  it  was  found,  that  a  party  who  had  succeeded 
to  heritable  property  in  Scotland  was  bound  to  dis- 
charge certain  debts  due  by  his  ancestor,  although  it 
was  admitted  that  these  debts  had  been  contracted  in 
England,  where  the  ancestor  was  domiciled  at  the  time 
of  his  death  ;  and  it  was  offered  to  be  proved,  on  the 
part  of  the  defender,  that  according  to  the  law  of 
England  such  debts  would  not  affect  the  heir. 

The  same  principle  appears  to  have  regulated  the 
Mor.  4478.5      decision  in  the  case  of  Drummond,  June  7»  1798.     By 

the  law  of  Scotland  an  heritable  debt  is  considered  as 
a  burden  affecting  the  land,  to  which  the  party  suc- 
ceeding to  the  land  is  ultimately  liable.  Mr.  Drum- 
mond  having  succeeded  to  a  landed  estate  in  Scotland, 
over  which  an  heritable  security  had  been  granted  by 
his  predecessor,  after  discharging  the  debt,  claimed 
relief  against  the  English  executors,  upon  the  ground 
that,  by  the  law  of  England,  the  funds  in  their  hands 
would  be  ultimately  liable.  The  Court,  however,  re- 
fused to  sustain  his  claim,  upon  the  ground  that  the 
succession  to  the  heritable  property,  and  all  the  obli- 
gations attendant  on  it,  must  be  regulated  by  the  law 
of  Scotland. 

The  obligations  affecting  the  succession  to  property 
in  one  country  may  extend  indirectly  to  property  situ- 
ated within  another  jurisdiction,  that  is  to  say,  the 
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Courts  of  one  country  are  entitled  to  exclude  the  heir        i830. 
from  deriving  any  benefit  from  that  character,  until      dundas 
he  perform  some  act  with  regard  to  property  situated  ^' 

elsewhere.  This  does  not  constitute  any  interference 
with  the  rights  of  the  heir  under  the  law  of  the  foreign 
country.  These  are  not  affected  as  long  as  he  restricts 
himself  to  them.  But  when  he  claims  new  rights, 
under  the  law  of  a  different  country,  either  as  heir-at- 
law,  or  in  virtue  of  an  express  deed,  he  is  bound  to 
comply  with  all  the  conditions  which  that  law  imposes, 
even  to  the  extent  of  renouncing  rights  vested  in  him 
independently  of  that  law. 

Thus,  in  the  case  of  Ross  v.  Aglianby,  referred  to  by  Jan.  20,  1797, 
the  opposite  claimant,  the  Court  of  Session  held,  that  App.  Foreign, 
a  widow,  claiming  right  to  a  terce  of  Scotch  property,  ^' 
was  bound,  under  the  Act  I68I,  c.  10,  to  renounce 
certain  provisions  settled  upon  her  out  of  an  English 
estate.  It  is  true  that  this  judgment  was  reversed  by 
the  House  of  Lords  :  but  there  is  no  reason  to  presume 
that  the  reversal  proceeded  on  the  ground  that  the 
Scotch  Court  had  exceeded  its  jurisdiction  in  demand- 
ing such  a  renunciation.  All  that  Mrs.  Aglianby 
maintained  was,  that  the  English  provisions  in  her 
favour  were  not  struck  at  by  the  statute  1681.  In  her 
appeal  case  her  plea  is  thus  stated,  ''  The  Appellant 
"  does  not  mean  to  say  that  the  Legislature  of  Scotland 
"  had  not  power  to  enact  that  a  provision  out  of  lands  in 
"  England  should  bar  the  terce  in  Scotland ;  but  what 
**  she  means  to  say  is,  that  no  such  enactment  was 
"  made,  or  intended  to  be  made,  or  could  reasonably 
"  be  intended.'*  It  was  not  disputed,  that,  when  she 
claimed  the  terce  of  the  Scotch  property,  she  subjected 
herself  to  the  Scotch  law,  even  in  regard  to  her  English 
rights ;  the  only  question  was  as  to  the  extent  of  the 
obligation  which  that  law  imposed. 
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It  will  be  found,  accordingly,  that  in  the  subsequent 
Feb.  18, 1817.  case  oi  Robertson  v.  M'Vean,  their  Lordships  of  the 

First  Division,  notwithstanding  the  decision  of  the  House 
of  Lords  in  the  case  of  Ross  v.  AgUanby^  had  no  hesi- 
tation in  finding,  that  an  heir  was  not  entitled  to  claim 
any  share  of  Scotch  moveables,  until  he  collated  his 
right  to  the  whole  heritage  to  which  he  had  succeeded, 
although  a  part  of  that  heritage  consisted  of  an  estate 
in  Jamaica.  It  was  observed  on  the  bench,  "  The 
*^  petitioner  has  no  more  right  to  retain  the  Jamaica 
*^  estate,  and  at  the  same  time  interfere  with  the  exe- 
'*  cutry,  than  a  bankrupt,  who  claimed  the  benefit  of 
"  the  Scotch  bankrupt  law,  could  insist  upon  reserving 
"  free  from  his  creditors  heritable  property  which  he 
"  happened  to  possess  abroad." 
March  11,  The  judgment  of  the  House  of  Lords  in  the  case  of 

Moi?.  3397.      Balfour  V.  Scott  is  by  no  means  inconsistent  with  the 

decision  which  has  just  been  quoted  ;  for,  although  it 
was  there  found  that  the  Scotch  heir  was  not  bound  to 
collate,  this  was  only  on  the  principle,  that  the  ancestor 
having  been  domiciled  in  England,  his  succession  fell 
to  be  regulated  by  the  law  of  that  country,  which  does 
not  require  collation. 

A  party  whose  claim  to  a  succession  is  founded  on 
a  deed  of  setdement  executed  by  the  deceased,  subjects 
himself,  equally  with  the  heir  ab  intestato,  to  all  obli- 
gations which,  by  the  law  of  the  country  regulating 
the  succession,  are  held  to  affect  him.  It  is  true  that, 
by  the  law  of  Scotland,  he  is  not  bound  to  collate. 
This  never  was  maintained  on  the  part  of  claimants, 
and  all  the  argument  upon  that  point,  contained  in  the 
case  for  the  opposite  party,  appears  unnecessary.  But, 
on  the  same  principle  on  which  the  heir  who  claims 
a  portion  of  the  executry  is  bound  to  collate  all  the 
heritage  to  which  he  may  have  succeeded,  even  when 
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situated  in  a  foreign  country,  tbe  heir  of  provision  is        \  830. 
also  bound  to  fulfil  all  the  conditions  imposed  upon      dundas 
him  by  the  deed  under  which  he  claims,    although  ^• 

these  may  relate  to  foreign  property,    which  is  not 
directly  controlled  by  the  deed. 

In  tbe  case  of  Robertson  v.  Robertsorfj  the  Court  Feb.  16, 1816. 
held  that  the  extent  of  the  obligation  to  which  a  party 
was  subjected  by  claiming  under  an  Indian  Will, 
must,  even  in  reference  to  an  heritable  property  situ- 
ated in  Scotland,  to  which  he  had  succeeded  as  heir- 
at-law,  be  determined  by  the  law  of  England,  as  the 
law  of  the  place  where  the  deceased  was  domiciled, 
and  which  consequently  regulated  the  succession. 

A  decision  to  the  same  effect  has  still  more  recently 
been  pronounced   in  the  case  of  Trotter  v.  Trotter^ 
Dec.  5,  1826,  to  the  circumstances  of  which  it  is  un- 
necessary to  refer,  as  they  must  be  still  fresh  in  the  * 
recollection  of  your  Lordships. 

The  application  of  the  principles  of  these  decisions 
to  the  present  case  is  obvious.  As  the  obligation  of 
the  heir-at-law,  claiming  under  the  English  Will,  was, 
even  in  reference  to  the  Scotch  heritage,  held  to  be 
regulated  by  the  law  of  England,  so  the  obligation  of 
Wedderburn  Dundas,  claiming  under  the  Scotch  will, 
must,  even  in  reference  to  the  English  property,  be 
regulated  by  the  law  of  Scotland. 

V.  By  the  law  of  Scotland,  a  person  who  refuses 
to  give  effect  to  the  intention  of  a  testator,  as  expressed 
in  a  particular  deed,  is  not  allowed  to  take  benefit 
under  the  same  deed.  The  benefit  which  would  have 
accrued  to  him  under  the  deed  is  held  to  be  forfeited, 
and  is  applied  to  compensate  the  loss  sustained  by  his 
refusal.  Erskine,  B.  III.  t.  9,  s.  10.  Cunningham  v. 
Gainer^  Jan.  I7,  1758.  Mor.  617.     Ker  v.  fVauchopCy 
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1830.        May  3,  1819.      House   of  Lords,  Bligh's    Reports, 

DuNDAs      ^^*  li  P'  1- 

»  If  the  obligation  of  the  heir,  claiming  a  portion  of 

the  Scotch  succession  under  the  trust-deed,  is  to  be 
regulated  by  the  law  of  Scotland,  there  can  be  no 
doubt,  that  by  that  law  he  is  bound  to  fulfil  the  inten- 
tion of  the  testator,  as  expressed  in  the  trust-deed,  with 
respect  to  the  English  estate  of  Sansonseal.  If  he 
refuse  to  convey  that  estate,  he  must  be  held  to  have 
forfeited  his  right  to  a  share  of  the  trust-funds ;  and, 
on  principles  of  obvious  equity,  the  portion  which 
would  have  belonged  to  him,  will  fall  to  be  divided 
among  the  present  claimants. 

At  one  time,  there  appears  to  have  been  a  notion  that, 

when  a  party,  by  refusing  to  give  effect  to  the  intention  of 

the  testator,  forfeited  any  special  provision  in  his  favour, 

pom'vd^i.    *^^  portion,  so  left  vacant,  fell  to  the  nearest  of  kin. 

But  this  is  now  exploded.  In  the  case  of  Ker  v 
WauchapCy  the  ladies  Mary  and  Essex  Ker  having  set 
aside,  on  the  head  of  death-bed,  a  disposition  of  both 
heritable  and  moveable  property,  executed  by  their 
brother,  the  Duke  of  Roxburgh,  in  which  the  life- rent 
of  the  whole  was  conferred  upon  them,  it  was  specially 
found,  by  the  judgment  of  the  House  of  Lords,  that 
they  were  thereby  precluded  from  any  "  claim  to  a  life- 
"  interest  in  the  personality,  either  as  next  of  kin,  or 
"  in  any  other  way."  In  the  course  of  his  speech, 
before  delivering  this  judgment.  Lord  Chancellor 
Eldon  explained  the  manner  in  which  the  vacant  por- 
tion should  be  disposed  of:  "  As  the  Appellants  have 
"  in  fact,  to  a  certain  extent,  annulled  the  deed  by 
"judicial  process,  their  election  is  thereby  made  to 
"  take  nothing  under  the  repudiated  instrument.  A 
**  question  then  arises,  what  is  to  become  of  the  life- 
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interest  which  the  Appellants  cannot  take  either  as        issi. 

legatees,  or  as  next  of  kin  ?  In  our  Courts  we  have      ^T"^*^ 
"  engrafted  upon  this  primary  doctrine  of  election  the  v. 

**  equity,  as  it  may  be  termed,  of  compensation.  Sup  • 
"  pose  that  a  testator  gives  his  estate  to  A.,  and  directs 
"  that  the  estate  of  ^.,  or  any  part  of  it,  should  be  given 
"  to  B.  If  the  devisee  will  not  comply  with  the  pro- 
"  vision  of  the  will,  the  Courts  of  Equity  hold  that 
"another  condition  is  to  be  implied,  as  arising  out 
"  of  the  will  and  the  conduct  of  the  devisee,  that,  in- 
"  asmuch  as  the  testator  meant  his  heir-at-law  should 
"  not  take  his  estate,  which  he  gives  to  -4.,  in  consi- 
"  deration  of  his  giving  his  estate  to  B. ;  if  A.  refuses 
"  to  comply  with  the  will,  B.  shall  be  compensated  by 
**  taking  the  property,  or  the  value  of  the  property, 
"  which  the  testator  meant  for  him  out  of  the  estate 
"  devised,  though  he  cannot  have  it  out  of  the  estate 
"  intended  for  him.  Under  these  circumstances,  it 
"  does  ncft  appear  to  me  that  there  is  any  ground  for 
**  advising  your  Lordships  to  afl'ect  this  interlocutor,  as 
**  far  as  regards  the  question  of  approbation  and  repro- 
"  bation  of  the  deed,  or  as  far  as  in  construction  it  ne- 
"  gatives  the  title  of  the  Appellants  as  next  of  kin." 

In  conformity  with  the  principle  which  is  here  laid 
down  by  the  highest  authority,  there  appears  to  be  no 
doubt  that  the  claimants  are  entitled  to  the  share  of  the 
fund  in  medio  which  would  have  belonged  to  their 
eldest  brother,  Wedderbum  Dundas,  had  he  complied 
with  the  intention  of  the  testator,  as  expressed  in 
the  trust-deed,  in  order  to  compensate  the  loss  which 
they  have  sustained  by  his  refusal  to  make  over  the 
estate  of  Sansonseal  to  the  trustees.  (^Speddon  v.  Good- 
rich, 8Ves.  481.) 

The  cause  was  heard  on  the  l6th  December  1830, 
when  the  following  judgment  was  given  : — 
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16  Dec.  1830.  Lord  Chancellor : — I  shall  state  what  occurs  to 
"  ft'"^"''  me  at  present  on  this  case.  I  entertain  a  strong  opi- 
nion upon  it ;  but  as  there  is  some  appearance  of  a 
clashing  between  my  opinion  and  the  expressions  of 
the  noble  and  learned  Lords  who  decided  the  cases  of 
JVauchope  and  Ker^  and  Trotter  and  Trotter^  I  should 
propose  that  the  final  judgment  be  postponed  until 
I  have  an  opportunity  of  looking  over  the  cases,  and, 
in  case  I  should  have  any  doubt,  of  talking  to  the  noble 
and  learned  Lords  to  whom  I  have  alluded. 

The  principles  of  the  English  law  on  questions  of 
this  kind  have  been  settled  in  the  clearest  and  most 
satisfactory  manner.    The  principle  was  not  only  stated 
in  Brodie  and  Barry^  (2  Ves.  &  Dea.  127),  but  had 
been  laid  down  long  before  by  Lord  Hardwicke,  in 
Herle  and    Greenbank,    (3  Atk.  695;  1   Ves.  298), 
although  since  that  time  Lord  Kenyon  and  Lord  Eldon, 
and  Sir  William  Grant,  appeared  to  think  that  the  dis- 
tinction was  not  so  clearly  founded  on  sense  and  equity 
Carey  v.  As-     as  might  be  desirable.     A  note  of  the  case  of  Carey 
c!c'.58r      and  yMoz?,  decided  by  Lord  Kenyon,  was  furnished 
8  Ves.  492;      by  Sir  S.  Romilly,  which  has  been  published  by  Mr. 

Cox,  the  Master  in  Chancery,  in  vol.  1  of  his  Reports; 
and  there  the  distinction  was  taken  by  Lord  Kenyon, 
that  when  a  will  was  ill  executed  for  its  purpose  of 
disinheriting  the  heir,  or  putting  him  to  his  election,  it 
was  a  question  whether  the  devise  might  not  be  looked 
at  as  a  condition  annexed  to  the  bequest  of  the  per- 
sonalty to  the  heir ;  whether  there  was  not  this  excep- 
tion to  the  rule,  that  the  devise  might  be  let  in  as  a 
condition  annexed  for  forfeiting  the  legacy,  so  that  you 
might  say  that  this  formed  a  case  of  election.  This 
was  what  they  held  as  binding  on  them,  as  the  distinc* 
tion  had  been  settled.  Lord  Kenyon  said  that  it  might 
have  been  better  if  so  thin  and  shadowy  a  distinction 
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had  not  prevailed ;  but  finding  it  established,  they  said        isso. 
that  they  had   only  to  administer   the   law  as  they      d^j^Tas 
found  it. 

Now  in  this  case  there  is  no  express  condition  ;  and 
it  morq  resembles  the  case  of  Cunningham  and  Gainer^ 
the  only  description  of  case  considered  by  the  Scotch 
Court. 

If  this  decision  should  stand,  it  will  not  decide  that 
the  Scotch  Court  had  any  power  to  set  aside  the 
statute  of  frauds  as  to  the  conveyance  to  an  English 
estate,  any  more  than  Lord  Kenyon's  judgment  in 
Carey  and  Askew.  A  will  not  duly  executed  according 
to  the  statute  of  frauds  cannot  be  read  against  the 
heir  in  an  ejectment,  although  that  which  will  sub- 
stantially have  the  same  effect  may  be  done  in  equity. 
The  Court  of  Equity  says,  "  We  do  not  pretend  to 
"  any  power  to  dispense  with  the  provisions  of  the 
"  statute  of  frauds  in  the  conveyance  of  real  property, 
"  but  are  dealing  with  personal  property ;  and  on 
"  looking  at  the  will  to  ascertain  how  the  personal  pro- 
"  perty  is  disposed  of,  we  find  there  that  a  legacy 
"  is  given  to  you  on  a  certain  condition,  and  we  say 
"  that  you  shall  not  have  that  legacy  unless  you  per- 
"  form  the  condition."  That  is  what  the  Court  of 
Chancery  has  done,  and  it  appears  to  me  that  the 
Court  of  Session  in  this  instance  has  done  no  more. 
"  You  come  to  us,"  they  say,  "  not  as  heir  to  real  pro- 
"  perty  over  which  we  have  no  power,  but  as  a  legatee 
•*  of  personal  property  over  which  we  have  power,  and 
"  as  you  claim  the  legacy  under  the  will,  we  say  that 
"  you  shall  take  according  to  the  whole  of  the  will 
"  as  it  stands,  or  you  must  reject  it  altogether." 

I  do  not  put  this  as  the  same  case  as  that  of  Carej/ 
and  AskeWy  because  there  the  condition  was  express, 
and  here  it  is  only  implied ;  and*  then  the  question 
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1 830.       comes  to  be,  What  is  the  law  of  Scotland  with  reference 
^^^^^      to  the  conditions ;  and  they  say,  "  We  take  the  whole 
».  "  of  the  instrument  together,  and  find  that  it  is  a 

"  Scotch  deed,  and  we  construe  it  according  to  the 
**  principles  of  the  Scotch  law,  and  not  according  to 
"  those  of  the  English  law,  and  we  collect  from  the 
**  whole,  that  the  intention  of  the  maker  of  the  deed 
"  was,  that  the  whole  of  his  property  should  be  turned 
**  into  personalty,  and  equally  divided.  You  may 
"  reject  this,  and  refuse  to  bring  in  the  English  real 
"  property,  over  which  we  have  no  power;  but  we 
"  have  power  over  the  personal  property,  and  unless 
"  you  comply  with  the  intent  of  the  maker  of  the  in- 
'^  strument,  as  expressed  in  it,  you  shall  take  nothing 
^'  as  legatee/'  I  am  not  prepared  to  say  that  the 
Scotch  Court  has  not  the  power  to  say  so,  and  that 
too  whether  the  condition  be  express  or  implied. 
I  should  be  disposed  therefore  to  affirm  the  judgment; 
but  wishing  to  examine  the  cases  more  closely,  and, 
if  I  should  have  any  doubt,  being  desirous  to  consult 
the  noble  and  learned  Lords  as  to  the  apparent  dis- 
crepancy to  which  I  have  alluded,  I  propose  to  postpone 
the  judgment  for  the  present. 

Judgment  affirmed. 
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APPEAL 

FROM  THE  COURT  OF  EXCHEQUER.  19  &  26  Feb. 

1830. 

D.        „      ^  14  October 

EARE Appellunt.  1831. 

Attorney-General     -        -        •     Respondent.    Army  Agent. 

Liability  to 

Information,  under  45  Geo.  3,  c.  58,  at  the  suit  of  the  Crown,  ^"^"^q^^^^"^ 
against  an  Army  Agent,  for  a  discovery  and  production  of 
documents  with  a  view  to  an  account.  Plea,  1st,  That  the 
accounts  had  been  settled  and  closed  at  tlje  War-Office  by 
the  issuing  of  the  clearing  warrants,  and  setting  out  the 
warrants,  and  referring  to  them ;  2d.  That  the  monies 
imprested  in  the  agent*s  hands  for  the  pay  or  arrears  of 
pay  of  officers,  were  held  by  him  as  the  banker  or  private 
agent  of  the  officers  by  whom  he  was  appointed ;  and  that 
for  such  monies  he  was  not  accountable  to  the  Crown.  The 
plea  ordered  by  the  Court  below  to  stand  for  an  answer, 
with  liberty  to  Attorney-General  to  except. 

Held  by  the  House  of  Lords,  that  both  parts  of  the  plea  were 
bad,  for  that  the  clearing  warrants  did  not  purport  on  the 
face  of  them  to  be  a  final  settlement  of  accounts,  and  that 
an  army  agent  was  a  public  officer,  and  was  accountable  to 
the  Crown  for  monies  received  by  him  for  the  pay  and 
arrears  of  pay  of  officers :  that  the  plea  might  have  been 
over-ruled,  but  its  being  ordered  to  stand  for  answer  was 
only  the  more  favourable  to  the  agent :  And  Orders  of  the 
Court  below  affirmed. 

XHIS  was  an  information  exhibited,  17th  Septem-  45  Geo.  3, 
ber  1824,  by  His  Majesty's  Attorney-General,  against  ^'^  '*'^^ 
the  Appellant  Charles  Deare,  as  surviving  partner  and 
personal  representative  of  his  father,  Philip  Deare, 
who,  with  the  Appellant,  had,  in  the  years  1794-5-6-7> 
acted  as  army  agents  for  several  regiments,  and  among 
others  for  the  Lanark  and  Dumbarton  Fencible  Cavalry. 

VOL.  II.  c   c 
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1830. 
Deare 

V. 

Attorney 
General. 


First  Plea, 

Accoant 

stated. 


The  object  of  the  information  was,  to  obtain  a  discovery 
and  the  production  and  inspection  of  the  books  and 
other  documents  of  the  agents,  in  order  to  enable  the 
Secretary  at  War  to  make  up  his  accounts,  and  to  take 
the  proper  steps  to  recover  the  balances  due  to  the 
Crown. 

On  the  12th  April  1825,  the  Appellant  put  in  his 
answer,  avoiding  the  discovery,  and  insisting  that  all 
accounts  had  been  settled  by  the  agents  with  the  War- 
office,  and  that,  as  to  the  balances  in  the  agents  hands, 
thev  were  accountable  only  to  the  commanding 
officers. 

Exceptions  were  taken  by  the  Crown ;  and  the  Court 
(27th  June  1825)  allowed  the  exceptions,  and  ordered, 
by  consent,  that  the  information  and  answer  should  be 
limited  to  the  accounts  of  the  Dumbarton  and  Lanark 
Fencible  Cavalry. 

The  Appellant  put  in  his  farther  answer,  but  insisted, 
on  the  same  grounds  as  before,  that  he  was  not  bound 
to  discover.  Exceptions  were  again  taken  on  behalf 
of  the  Crown,  and  these  having  come  on  for  argu- 
ment, the  Court  suggested  that  it  would  be  more  con- 
venient if  the  Appellant  were  to  put  bis  defence  in  the 
shape  of  a  plea ;  and  it  was  ordered,  by  consent  of  the 
parties,  that  the  Appellant  should  be  at  liberty  to  put 
in  a  plea  to  the  whole  information,  limited  as  aforesaid. 
The  information  was  accordingly  amended  by  limiting 
it  to  the  accounts  of  the  two  regiments  before  men- 
tioned, and  the  Appellant,  3d  April  1826,  put  in  his 
plea. 

In  the  first  place,  the  Appellant,  as  to  the  whole  of 
the  information,  except  what  related  to  sums  imprested 
in  his  hands  for  pay  or  arrears  of  pay  of  officers,  pleaded 
in  bar:  "  That  the  accounts  in  the  year  1800  were 
'*  duly  made  out ;  and  the  same  were  then,  together 
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.^*  with  the  respective  vouchers  thereof,  delivered  into  isso, 
***  the  War-ofl5ce,  according  to  the  rules  and  regulations  deare 
**  of  such  office  then  in  force,  relative  to  army  affents     ,    *'• 

.  .        Attoeiby 

accounts ;  and  all  such  accounts  were  then  investi-     OBMEaAL. 
gated,  and  the  whole  balance  due  to  or  from  this 
^  Defendant  and  the  said  Philip  Deare,  or  either  of 
them,  upon  each  of  the  accounts  so  delivered  in,  was 
ascertained  by  the  proper  officers  of  the  War-office, 
duly  authorized  in  that  behalf,  and  the  whole  of 
<<  such  accounts  were  finally  closed  and  settled  at  the 
**  War-office,  by  the  issuing  of  the  several  clearing 
^*  warrants  hereinafter  set  forth,  which  were  granted 
^  for  the  same  respectively ;  and  no  sums  or  sum  of 
^*  money  are  or  is  now  due  to  his  late  or  present  Ma- 
**  jesty,  from  this  Defendant  and  the  said  deceased  5*^*^"^;^. 
Philip  Deare,  or  either  of  them,  in  respect  of  all  rants. 
or  any  of  such   accounts ;  and  the  said  clearing 
^^  warrants  were  respectively  made  out  and  signed  by 
the   Secretary   at  War,  and  countersigned  by  the 
Lords  of  the  Treasury  for  the  time  being,  and  the 
same  were  in  the  words  and  figures,  or  to  the  pur- 
port and  effect  following,  {that  is  to  say)  : 

"  George  R, 
"  Whereas  we  were  pleased  by  our  warrant,  bearing 
date  the  9th  May  179*,  to  order  a  regiment  of 
fencible  cavalry  to  be  raised  under  the  command  of 
our  right  trusty  and  well-beloved  William  Lord 
^*  Belhaven,  and  the  said  regiment  having  been  com- 
^^  pleted,  reviewed,  and  approved,  and  the  establish- 
**  ment  thereof  directed  to  commence  and  take  plaoe 
the  9th  January  1795  :  And  whereas  we  have  been 
most  humbly  besought  to  grant  our  warrant  for  the 
pay  and  allowances  of  the  effective  and  commissioned 
^*  and  non-commissioned  officers,   private   men,  and 
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horses,  previous  to  the  commencement  of  the  es- 
tablishment, which  we,  thinking  reasonable,  are 
graciously  pleased  to  consent  to.  Our  will  and 
pleasure  therefore  is,  that  out  of  such  monies  as  are 
in  or  shall  come  to  your  hands  for  the  contingent 
uses  of  our  land  forces,  or  out  of  such  monies  as 
are  in  or  shall  come  to  your  hands  for  this  use,  you 
pay  unto  the  said  William  Lord  Belhaven  the  sum 
of  4,969/.  12^.  1 1  rf.  without  deduction,  for  the  pay 
and  allowances  of  the  effective  commissioned  and 
non-commissioned  officers,  private  men,  and  horses, 
of  our  said  regiment,  to  8th  January  1795  exclusive, 
agreeably  to  the  account  of  the  particulars  hereunto 
annexed. 

"  And  for  so  doing,  this,  with  the  acquittance  of 
the  said  William  Lord  Belhaven,  or  of  his  assign, 
shall  be  your  warrant  and  discharge. 
"  Given  at  our  Court  at  St.  James's,  this  20th  day 
of  -April  1803,  in  the  43d  year  of  our  reign,  by 
His  Majesty's  command, 

"  September  19th,  1806.  C.  Yorke. 

To  our  right  trusty  and  well-beloved^ 

"  Councillors  Thomas  Steel  and  John 
HileyAddington,  joint  Paymaster- 
general  of  our  guards,  garrisons  and  ) 
land  forces,  or  to  the  Paymaster- 
general  of  our  forces  for  the  time 
being. 
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"  We  have  been  made  acquainted  with  this  warrant, 
"  Whitehall  Treasury  Chambers,  the  1.5th  day  of 
"  November  1803. 

"  Chas.  Small  Pybus. 
"  George  Thynne. 
"  Nat.  Bond:' 
"  Pay  of  Lanark  Fencibles." 
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The  rest  of  the  clearing  warrants  were  set  out  in  the  1830. 
plea,  and  were  in  the  same  form  and  to  the  same  effect  peare 
as  the  above ;  and  the  plea  averred,  that  the  issuing  «• 

of  these  clearing  warrants  were,  by  the  regulation  of    general. 
the  War-office,  the  final  settlement  of  accounts. 

In  the  2d  place,  as  to  the  sums  imprested  in  the  Second  Plea: 

hands  of  the  agents  for  pay  and  arrears  of  pay  of  bie  to  Crown 

officers,  the  Appellant  pleaded  as  follows:  ^ffi'^re^^ 

"  And  as  to  so  much  of  the  said  information  as 

relates  to  or  seeks  any  discovery  concerning  sums. 

of  money  thereby  alleged  to  have  been  imprested 

to  this  Defendant  and  Philip  Deare,  deceased,  or 

either  of  them,  for  pay  or  arrears  of  pay  of  officers 

•*  of  the  regiments,  troops  and  companies  in  the  said 

information  mentioned,  during  the  period  therein 

**  mentioned,  which  has  not  been  paid  or  accounted 

for  to  such  officers,  this  Defendant  doth  also  plead 

in  bar,  and  for  plea  saith,  that  all  such  sums  of 

money  were  received  by  the  said  Philip  Deare  and 

"  this  Defendant,  or  one  of  them,  as  the  agent  of  and 

under  the  authority  of  the  commanding  officers  of 

such  regiments,  corps  and  companies  respectively, 

and  by  virtue  of  divers  powers  of  attorney,  all  of 

which  were  in  the  form  and  to  the  purport  and  effect 

following : — 

Know  all  Men  by  these  presents,  that  I,  William 
Hamilton,  colonel  of  the  Lanark  and  Dumbarton- 
shire Fencible  Cavalry,  do  hereby  constitute  and 
appoint  Philip  Deare  and  Charles  Deare,  of  Somer- 
**  set  Place,  agents,  and  each  of  them,  my  true  and 
"  lawful  attornies  and  attorney,  for  me  and  in  my 
*•  name  to  ask,  demand  and  receive  of  and  from  the 
Right  Honourable  Dudley  Rider  and  Thomas 
Steele,  Paymaster  CJeneral  of  His  Majesty's  forces, 
^*  the  Paymaster  General  for  the  time  being,  or  whom- 
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soever  else  the  payment  thereof  doth  or  may  con- 
cern, all  such  sum  or  sums  of  money  is  is  or  are 
now  due,  or  which  shall  hereafter  become  due  and 
payable  to  me,  the  commissioned,  non-commissioned 
officers,  and  private  men,  of  the  said  regiment  of 
fencible  cavalry  under  my  command,  or  any  other 
regiment  that  may  hereafter  be  under  my  command, 
or  on  any  account  whatsoever,  and  upon  receipt 
thereof,  and  any  part  thereof,  to  make  and  give 
good  and  sufficient  acquittances  and  discharges  for 
the  same,  in  as  full  and  ample  a  manner  as  I  conld 
do  if  personally  present,  hereby  ratifying  and  con- 
firming all  and  whatsoever  my  said  attomies  shall 
lawfully  do  or  cause  to  be  done  in  the  premises  by 
virtue  of  these  presents.  In  witness  whereof  I  have 
hereunto  set  my  hand   and   seal,    this  7th  April 

1796. 

(signed)        "  fVm.  Hamilton.''    (seaL) 

Sealed  and  delivered  (being' 
first  duly  stamped)  in  the 
presence  of 
(signed)     "  Elphinstone. 
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"  Entered  in  the  office  for  auditing  Public  Accounts, 
"  this  19th  May  1796. 

"  Thos.  Gibbes." 


Judgment  of 
Lord  Chief 
Barun  in  Ex- 
chequer. 


And  the  plea  averred  that  the  sums  in  question  were 
held  by  the  agents  as  the  bankers  or  private  agents  of  the 
commanding  officers,  and  that  they  were  not  account* 
able  to  the  Crown  for  the  application  of  these  monies^ 
but  only  to  the  officers  on  whose  account  they  had  re- 
ceived them. 

The  Attorney-General  considered  the  plea  to  be,  as 
to  both  parts  of  it,  bad  in  law,  and  set  down  the  same 
for  argument.     On  the  8th  May  1826,  the  Lord  Chief 
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BaroQ  (Alexander)   pronounced   his  judgment,  and, 
after  stating  the  first  plea,  proceeded  as  follows : 

"  Now  this  in  effect  amounts  to  two  things,  first, 
"  that  all  these  accounts  were  delivered,  and  that  the 
**  vouchers  were  produced  and  examined  by  the  pro- 
"  per  officers,  and  then  that  they  were  settled,  not 
**  only  by  those  officers,  but  by  the  issuing  of  those 
several  clearing  warrants  hereinafter  set  forth, 
Those  clearing  warrants  are  set  forth,  and,  if  any 
thing  amounts  to  a  settled  account  in  this  plea,  it 
is  these  clearing  warrants  ;  but  upon  looking  upon 
them  they  purport  no  such  thing,  and  it  is  impossi- 
ble by  any  averment  to  make  them  amount  to  that ; 
they  purport  directly  the  contrary  :  *  Whereas  we 
were  pleased  by  our  warrant,  bearing  date  the  24th 
of  June  1795,  to  order  an  augmentation  to  be  raised 
and  added  to  the  late  Lanarkshire  corps  of  Fencible 
Cavalry,  under  the  command  of  our  right  trusty  and 
right  well-beloved  cousin,  William,  Earl  of  fielhaven, 
*'  and  the  said  augmentation  having  been  completed, 
**  and  directed  to  commence  on  the  establishment  the 
17th  February  1796  :  And  whereas  we  have  been 
most  humbly  besought  to  grant  pur  warrant  for  the 
pay  and  allowances  of  the  effective  commissioned 
"  and  non-commissioned  officers,'  and  so  on,  *  pre- 
"  vious  to  the  commencement  of  the  establishment, 
"  which  we,  thinking  reasonable,  are  graciously  pleased 
to  consent  to ;'  then  it  says,  *  Our  will  and  plea- 
sure is,  that  a  certain  sum  of' money  shall  be  paid 
"  to  Lord  Belhaven/  How  is  it  possible  to  say  that 
^^  that  makes  a  settled  account.  I  am  not  disposed, 
"  as  to  this  part  of  the  plea,  to  overrule  it,  because  the 
"  effect  of  it  would  be,  as  I  understand  it  from  the 
books,  to  decide  that,  under  no  circumstances,  could 
these  instruments  have  any  such  operation.     I  am 
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1830.       ^*  not   disposed    to  go   that   length  at  all :    on  the 
Deare       **  other  hand,  I  am  equally  remote  from  any  dispose 
V.  "  tion  to  allow  it,  for  the  reasons  I  have  stated  ;  for 

General.  "  i^  ^11  this  was  proved  which  is  alleged  in  this  plea, 
*'  then  the  inference  would  follow,  that  is  a  proof  that 
"  these  vouchers  were  received  at  the. War-office,  and 
^^  that  these  warrants  had  been  issued,  but  that  would 
"  be  no  answer.  In  order,  therefore,  to  give  the  De- 
"  fendant  the  benefit  as  far  as  we  can  of  this  defence, 
"  and  at  the  same  time  to  do  justice  to  the  Crown, 
"  I  think  the  course  taken  ought  to  be  this, — to  let  the 
"  plea  stand  for  an  answer,  with  liberty  to  except, — 
"  then  the  Crown  will  except,  as  if  he  had  answered, 
*'  and  the  Crown  will  have  an  opportunity  of  getting 
*^  that  discovery  which  by  the  course  of  the  Court 
*^  it  is  entitled  to,  and  this  Defendant  will  have  the 
*^  benefit  of  all  the  circumstances  he  has  stated  upon 
'^  his  plea,  and  all  the  benefit  that  the  law  and  the 
opinion  of  the  Court  shall  entitle  him  to. 

The  other  plea  respects  the  monies  remaining  in 
his  hands,  which  were  issued  for  the  pay  of  the  offi- 
cers, and  for  which  he  says,  in  substance,  that  he 
"  was  the  agent  of  these  officers,  and  that  he  was 
"  accountable  to  them  only.  I  think,  if  all  the  pro- 
"  ceedings  in  this  Court,  and  the  rules  established 
"  are  to  be  considered  for  a  moment,  it  is  quite  clear, 
"  that  if  money  is  issued  to  a  person  for  a  public 
"  trust,  to  be  applied  to  the  persons  entitled  to  that 
**  money,  that  the  Crown  has  a  perfect  right  to  inquire 
"  into  the  application  of  it ;  as  to  that,  also,  it  may 
**  take  the  same  course.  There  would  be  no  difficulty. 
"  in  overruling  it  simpliciter,  but  I  see  no  difficulty  in 
^*  taking  the  same  course  with  respect  to  this ;  there- 
"  fore,  this  plea  may  stand  for  an  answer,  with  liberty 
**  ta  except." 
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Of  the  same  date  (8th  May  1826)  it  was  ordered  by        isso. 
the  Court,  that  the  plea  should  stand  for  an  answer,       deariT 
with  liberty  to  the  Respondent  to  except  and  to  set  ''' 

I    '  Attorn ET 

down  his  exceptions  to  the  former  answers.  Gemcrau 

The  Respondent  then  set  down  his  original  excep- 
tions for  argument,  and  the  Court,  by  order  dated 
10th  November  1826,  allowed  the  whole  of  them. 

From  these  Orders  of  the  8th  May  and  lOth  No- 
vember, the  agent  appealed  to  the  Lords  for  the  fol- 
lowing among  other  reasons : 

I.  Because  the  Orders  complained  of  are  manifestly 
in  violation  of  that  regularity  and  consistency  in  plead- 
ing which  the  established  course  of  practice  requires 
to  be  observed  in  Courts  of  Equity.  The  proceedings 
which  have  taken  place  are  the  following:  An  infor- 
mation filed  against  the  Appellant  by  the  Attorney- 
General  on  behalf  of  His  Majesty;  an  answer  by  the 
Appellant  to  this  information ;  exceptions  to  that  an- 
swer ;  a  further  answer  to  the  original  information^ 
which  information  was,  by  the  Order  of  the  3d  of 
February  1826,  limited  to  four  particular  years  and 
one  particular  corps ;  an  amended  information ;  and  a 
plea  put  in  by  the  Defendant  to  the  whole  of  the  dis- 
covery which  that  information  seeks.  There  are  now, 
therefore,  an  information,  an  answer  to  that  information, 
exceptions  to  that  answer,  an  amended  information,  a 
further  answer  to  that  amended  information,  exceptions 
to  that  further  answer,  and  a  plea  to  the  whole  of  the 
amended  information,  all  standing  on  the  files  of  the 
Court  at  the  same  time.  The  Appellant  humbly  com- 
plains of  the  orders  by  which  the  record  has  been 
brought  into  such  a  state  of  irregularity  and  confusion, 
and  hopes  that  the  same  will  be  discharged  or  altered. 

II.  Because  inasmuch  as  the  Appellant  has  distinctly 
and  positively  sworn  it  to  be  the  fact,  that  all  accounts 
respecting  the  agency  of  the  Lanark  and  Dumbarton 
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1830.  Fencible  Cavalry,  inquired  after  by  the  amended  infor- 
^^^^  mation,  have  been  examined  and  finally  setded,  and 
V.  the  Attorney-General  has  taken  no  step  to  put  that 
gInTral!  fstct  in  issue,  that  fact  must,  according  to  the  received 
rules  of  pleading,  be  taken  to  be  true,  and  the  Court 
of  Exchequer  had  no  authority  to  decide  that  the  docu- 
ments, referred  to  by  the  Defendant  in  his  plea,  dis- 
proved the  fact  which  they  were  alleged  to  confirm. 
The  Appellant  humbly  submits  that  the  forms  of 
pleading  and  justice  of  the  case  equally  required  that 
the  plea  should  either  have  been  allowed,  or  that  an 
opportunity  should  have  been  given  to  the  Defendant 
of  proving  the  truth  of  the  allegation  it  contained.  He 
therefore  confidently  trusts  that  your  Lordships  will 
reverse,  or  so  far  alter  the  Order  of  the  10th  of  Novem- 
ber 1826,  as  to  enable  him  to  show  by  oral  and  docu- 
mentary evidence,  which  he  id  prepared  to  adducd 
that  the  accounts  in  question  have  been  examined  and 
finally  settled  in  the  only  way  in-  which  he  had  any 
reason  to  believe  it  would  be  necessary  for  them  to  be 
settled  when  he  undertook  the  agency  in  question,  or 
in  which  the  accounts  of  army  agents  were  settled 
since  the  War-office  has  been  established. 

III.  Because  after  agents'  accounts  have  been  ex- 
amined and  settled  at  the  War-office,  and  the  clearing 
warrant  issued,  the  Secretary  at  War,  acting  on  behalf 
of  His  Majesty,  has  not,  either  by  law  or  custom,  any 
tight  to  or  control  over  the  arrears  which  may  stand 
to  the  credit  of  any  officer  in  the  books  of  the  agent 
They  form  matter  of  account  between  the  officer  and 
the  agent,  who  becomes  thenceforward  the  banker  of 
the  officer,  and  frequently  acts  otherwise  as  his  private 
agent.  The  services,  of  which  they  are  the  compen- 
'  sation,  have  been  already  rendered,  and  the  precise 
amount  of  the  sum  due  to  him  has  been  ascertained 
before  the  clearing  warrant  is  issued.     The  Crown 
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would  not  be  answerable  for  those  arrears  to  the  officer 
in  case  of  the  agent's  insolvency;  and  the  agent, 
being  certainly  liable  for  their  amount  to  the  officer 
and  his  representatives,  cannot  be  liable  to  another 
action  at  the  suit  of  the  Crown  on  the  same  ground  at 
the  same  time. 

IV.  Because  the  Secretary  at  War  is  not  by  any 
law  or  custom  entitled  to  the  production  of  any  ledgers, 
or  other  private  books  of  account,  which  are  sought  by 
this  information.  The  Appellant  and  his  father  have 
many  years  ago  sent  into  the  War-office  all  the 
accounts  and  vouchers  which,  by  the  established  rules 
and  regulations  respecting  agents*  accounts,  they  were 
bound  to  render,  and  he  avers  and  insists  that  the 
Secretary  at  War,  until  within  these  few  years,  did 
not  claim,  and  does  not  now  possess,  the  right  to  call 
for  the  production  of  private  ledgers  and  books  of 
account  themselves. 


1830. 

Deare 

v. 

Attorney 

Generau 


The  Respondent,  on  the  other  hand,  submitted  that 
the  said  Orders  ought  to  be  affirmed,  for  the  following 
among  other  reasons : 

First,  as  to  the  form  of  the  Orders :  That  of  the 
8th  of  May  1826  is,  in  substance,  consistent  with  the 
Order  which  it  recites  of  the  iJd  of  February  1826, 
which  was  an  Order  made  by  consent,  and  without  pre- 
judice to  the  previous  proceedings,  in  case  the  plea 
should  be  overruled;  and  although  the  Court  has 
directed  that  plea  to  stand  for  an  answer,  and  not  in 
terms  ove'rruled  the  plea,  it  was  fully  competent  to  the 
Court  to  make  such  direction  as  it  has  made ;  and  it 
is  more  for  the  Appellant's  benefit  than  overruling  the 
plea ;  and  the  liberty  to  set  down  the  former  excep- 
tions is  consequential  upon  the  Order  so  made,  or  else 
is  reserved  by  the  Order  of  the  3d  February  1826. 
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1830.  As  to  the  Order  of  the  10th  of  November  1826,  by 

'    ""    '      which  the  exceptions  were  again  allowed,  it  follows, 

Deare 

V,  that  if  the  Court  was  authorized  to  give  liberty  to  set 
^"nerai  down  those  exceptions,  that  they  should  be  again  al- 
lowed, as  there  is  no  discovery  in  any  of  the  answers 
to  those  parts  of  the  information  to  which  the  exceptions 
relate. 

Second,  as  to  the  merits  insisted  on  as  a  bar  to  dis* 
covery  by  the  two  first  answers,  and  by  the  plea ;  viz. 
That  the  accounts  were  settled  by  means  of  the  clear- 
ing warrants  as  to  all  sums,  except  arrears  due  to  the 
officers ;  and  as  to  the  arrears,  that  the  agents  acted  as 
the  private  bankers  of  the  officers,  and  are  not  respon- 
sible to  government : 

The  clearing  warrant  is  both  in  form  and  substance 
a  transaction  quite  distinct  from  the  final  settlement  of 
the  agent's  accounts  with  government,  and  the  customs 
or  regulations  of  the  office  by  which  it  is  alleged  that 
clearing  warrants  have  that  efiect,  so  as  to  conclude 
the  Crown  from  calling  for  an  account  from  the  agents 
of  money  imprested  to  them  for  public  purposes,  would 
be  a  void  custom,  and  this  plea  is  therefore  bad  in 
law. 

As  to  the  plea  relating  to  money  received  by  the 
agent  for  arrears  due  to  officers,  this  part  of  the  plea 
is  also  bad  ;  first,  because  it  is  inconsistent  with  public 
policy  and  the  discipline  of  the  army,  that  the  agent 
should  make  any  disposition  or  arrangement  whatever 
relating  to  money  received  for  the  pay  of  officers  other 
than  actual  payment  to  the  officer  or  his  representa- 
tives. 

The  public  duty  of  army  agents  binds  them  to  make 
actual  payment  to  the  officers,  or  to  account  for  and 
pay  over  to  government  all  sums  received  by  them  for 
public  purposes.    Secondly,  the  plea  states  no  authority 
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from  the  officers  constituting  the  agents  their  bankers,        1830. 
but  only  a  general  authority  from  the  commanding       de^re 
officers  to  receive  the  money ;  and  thirdly,  if  the  agent  v. 

Attorney 

could  show  actual  payment,  he  is  still  bound,  till  his     General. 
account  is  finally  settled  with  government,  to  make 
discovery,  and  to  account  for  all  his  transactions. 

Third,  as  to  the  defence  set  up  by  the  first  answer, 
but  not  contained  in  the  plea,  that  army  agents  are 
appointed  by  the  colonels  of  regiments,  and  not  by  the 
Crown,  and  that  they  are  not  therefore  agents  of  the 
Crown,  or  accountable  to  it,  for  public  money,  but 
solely  to  the  colonels  by  whose  authority  they  are  ap- 
pointed. First,  army  agents  are  agents  of  the  Crown, 
and  recognized  as  such  by  the  Acts  of  the  23  Geo.  3, 
c.  50,  and  45  Geo.  3,  c.  58  ;  and  army  agents  are,  as 
well  by  the  provisions  of  those  Acts,  as  also  by  the 
common  law  right  of  the  Crown,  to  require  accounts 
from,  and  to  charge  as  debtors,  all  persons  to  whom 
public  money  is  imprested,  accountable  and  chargeable 
for  all  public  money  received  by  them. 

Moreover  this  is  a  defence  insisted  on  by  answer, 
and  not  by  plea ;  and  the  Appellant  cannot  by  answer, 
purporting  to  be  an  answer  to  the  whole  information, 
object  to  answer  any  part ;  he  must  either  demur,  or 
plead,  or  put  in  a  full  answer. 

The  cause  was  heard  at  the  bar  of  the  House  of 
Lords  on  the  19th  and  26th  February  1830,  (Lord 
Lyndhurst,  Chancellor),  and  the  following  cases  were 
cited.  Hindmah  v.  Taylor^  2  Bro.  Ch.  Ca.  7 ;  Attor- 
ney 'General  v.  Ross,  8  Price,  190 ;  Attorney-General 
V.  Brookesbank,  2  Y.  &  J.  37 ;  Rondeau  v.  IVyatt, 
3  Bro.  Ch.  Ca.  155  ;  Bayley  v.  Sibbald,  15  Ves.  135; 
Gait  V.  Osbaldestony  I  Russ.  158  ;  5  Madd.  428  ;  Men- 
dezabel  v.  Machado,  1  Sim.  68 ;  2  S.  S.  483 ;  2  Russ. 
540. 
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1830.  Lord  Chancellor  {Lyndhurst) : — ^The  decision  of  the 

Deare      present  Master  of  the  Rolls   in  Gait  v.  Osbaldesttm^ 

Attorney     ^^^^  ^it  Variance  with  his  decision  in  Mendezabd  v. 

General.  Mochado.  But  the  judgment  in  the  former  case  was 
in  1820,  and  in  1826  it  was  overruled  by  Lord  Eldon. 
The  latter  case  was  decided  afterwards,  which  explains 
the  variance. 

It  has  been  said,  that  this  House  has  a  right  to  the 
opinion  of  the  Court  below  on  any  point  argued 
before  it :  so  it  has  if  it  calls  for  it.  But  it  would 
be  too  much  to  say  that  every  new  point  raised  here 
for  the  information  of  the  House  should  be  re- 
mitted to  the  Court  below  :  that  might  make  a  suit 
interminable.  A  new  point  is  raised  here,  and  that 
b  sent  back  for  the  opinion  of  the  Court  below. 
The  cause  comes  here  again,  and  another  new  point  is 
raised,  and  that  is  sent  back  again.  There  would  be 
no  end  of  it.  Whether  to  remit  or  not  is  in  the  discre- 
tion of  the  House. 

14  Oct.  1831.  Lord  Lyndhurst : — This  was  an  information  filed  in 
Judgment  t^g  Court  of  Exchequer,  by  His  Majesty's  Attorney- 
General  against  the  Appellant,  Deare,  who,  together 
M'ith  his  father,  of  whom  he  was  the  personal  repre- 
sentative, had  been  army  agents ;  and  the  object  was 
to  obtain  a  discovery  of  the  balance  due  from  the 
agents  to  the  public.  Deare  put  in  his  answer ;  and, 
with  a  view  to  simplify  and  shorten  the  proceedings, 
a  course  was  adopted  which  rather  lengthened  tie 
proceedings,  and  left  the  record  in  a  more  complicated 
state  than  it  otherwise  would  have  been  in.  But  taking 
the  record  as  we  find  it,  justice  may  still  be  done 
between  the  parties. 

The  main  point  is  a  plea  in  bar  to  this  effect :  that 
the  accounts  of  the  Dumbarton  and  Lanark  Fencible 
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Cavalry,  to  which  the  information  was  ultimately  issi. 
limited,  were,  in  1800,  duly  made  out ;  and  that  the  dearb 
same  were  then,  together  with  the  respective  vouchers     ,     ^' 

Attorney 

thereof,  delivered  into  the  War-office,  and  that  the  General. 
accounts  were  then  investigated,  and  finally  closed  and 
settled  at  the  War-office,  by  the  issuing  of  the  clearing 
warrants  hereinafter  set  forth ;  and  then  it  sets  forth 
the  clearing  warrants.  That  isja  plea  in  bar  to  a  part 
of  the  information ;  and  certainly  a  plea  of  a  settled 
account,  if  well  founded,  is  so  far  an  answer.  But  the 
question  is,  whether  this  is  a  sufficient  plea  of  an  ac- 
count  stated  and  settled.  No:  for  it  says  that  the 
vouchers  were  investigated,  and  the  balance  settled  by' 
the  proper  officers  at  the  War-office  by  the  issuing  of 
the  clearing  warrants,  so  that  it  is  a  plea  of  a  settled- 
account  by  reference  to  these  documents ;  but  the 
documents,  on  the  face  of  them,  do  not  justify  the  in- 
ference. This^  therefore,  is  not  a  good  plea  of  a  stated 
account,  and  consequently  not  a  good  defence  to  the 
suit. 

But  there  is  another  plea  to  another  part  of  the 
information,  which  is,  *^  that  all  the  sums  which,  after 
the  issuing  of  the  clearing  warrants,  were  permitted 
by  the  officers  to  remain  in  the  hands  of  this  De- 
"  fendant  and  the  said  deceased  Philip  Deare,  were 
**  held  by  them  as  the  bankers  or  private  agents  of  the 
**  several  officers,  &c. ;  that  such  sums  were  placed  to 
the  private  account  of  such  officers,  and  that  the  said 
Philip  Deare  and  this  Defendant  were  not,  and  that 
^*  this  defendant  is  not,  in  any  manner  responsible  to 
"  His  Majesty  for  the  application  or  non-application 
"  of  any  such  sums." 

This  question  came  before  me  when  I  was  in  the 
Court  of  Chancery,  and  I  had  no  doubt  but  that  the 
agent,  although  appointed  by  the  Colonel,  was  adopted 
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1831.  by  the  Crown,  and  accountable  to  the  Crown  for  the 
application  of  the  money  received  to  the  purpose  for 
which  it  was  issued,  and  that  the  Crown  had  a  right 


Deare 

»/. 

GeiTermT  t^  investigate  the  accounts  of  the  agent  to  see  to  such 
application.  If  the  money  be  paid  to  the  officer  enti- 
tled to  it,  or  to  another  by  his  authority,  the  agent  is 
then  so  far  discharged  ;  but  it  is  not  sufficient  for  that 
purpose  that  the  money  is  entered  in  the  agent's  books 
to  the  credit  of  the  officer,  and,  therefore,  the  Crown 
has  a  right  to  investigate. 

The  whole  plea  might,  therefore,  have  been  over- 
niled.  The  Court,  however,  did  not  overrule  it,  but 
ordered  it  to  stand  for  an  answer;  but  of  that  the 
Appellant  had  no  reason  to  complain,  for  that  was 
rather  favourable  to  him. 

Judgment  affirmed. 


END    OF    PART    III. 
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1  Wm.  IV. 


«BMBaS 


APPEAL 


FROM  tHE  COURT  OF  CHANCERY, 


Attorney-General,  (at  the  relation!  j     ,, 
of  Magistrates  of  Montrose)  -        ^}  Appellant. 

Gavin  B.  Mill  and  another        -   Respondents. 

D.  M.,  a  native  of  Montrose,  in  Scotland,  residing  in  Eng- 
land, by  Will  made  in  England,  and  in  the  English  form, 
bequeaths  the  residue  of  his  real  and  personal  estate  to 
trustees,  to  be  laid  out  in  the  purchase  of  lands,  or  rents  of 
inheritance,  in  fee  simple,  for  a  charitable  purpose,  at  Mon- 
trose, in  Scotland,  where  two  of  the  four  trustees  resided, 
one  residing  in  England,  and  another  in  the  West  Indies. 

Held  by  the  House  of  Lords,  affirming  a  decree  of  the  Court 
of  Chancery,  that  the  bequest  was  void  by  the  statute  of 
mortmain,  it  not  appearing  from  the  will  that  the  testator 
intended  that  the  trustees  should  have  the  option  to  pur- 
chase lands  in  Scotland. 


5  March  1830. 

14  October 
1831. 

Will. 

Charity. 

Mortmaia. 


XHE  late  Mr.  David  Mill,  the  testator  in  this  case, 
was- bom  in  the  town  of  Montrose,  in  Scotland,  where 
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1830.       he  resided  in  his  father's  house  for  many  years.     He 
'    '  then  went  to  the  West  Indies,  where  he  amassed  a  very 

Attorney  .11  r»  ^ 

General  considerable  property.  About  the  year  I780  he  re- 
MiLL  turned  to  his  native  country,  and  resumed  his  original 
and  another,  domicile ;  for  he.  again  took  up  his  residence  in  Mon- 
trose, with  the  intention  of  remaining  there  during  the 
rest  of  his  life.  In  the  year  1791  Mr.  David  Mill  was 
induced  to  take  a  journey  to  London,  on  account  of 
business,  in  the  months  of  September  or  October  of 
that  year. 

Shortly  after  his  arrival   in  London  he  was  seized 

with  illness,  and  on  that  occasion  made  his  Will,  dated 

wni  dated       i\^Q  51;^  (Jay  of  December  1791  ;  and  thereby,  after 

directing  payment  of  all  his  debts,  funeral  and  testa- 
mentary expenses,  and  after  bequeathing  various  lega- 
cies, "  he  gave  all  the  residue  of  his  real  and  personal 
estate  unto  James  Mill,  of  Camberwell,  his  brother, 
George  Mill,  of  Montrose,  Hercules  Mill,  also  of 
Montrose,  and  Patrick  Bartlett,  of  the  island  of 
"  Cariacou,  upon  trust  to  invest  such  part  of  his  said 
"  estate  as  should  not  then  consist  of  real  estate  in  the 
purchase  of  lands,  or  rents  of  inheritance,  in  fee 
simple,  which  purchase  or  purchases  he  directed 
should  be  made  in  the  name  of  the  said  trustees,  or 
the  survivors  or  survivor  of  them,  and  by  them  in 
due  and  legal  form  conveyed  from  time  to  time, 
together  with  such  part  or  parts  of  his  real  estate  as 
might  then  happen  not  to  be  sold  or  disposed  of  for 
the  purposes  aforesaid,  to  other  trustees  and  their 
"  heirs,  so  as  at  all  times  thereafter  to  support  and 
preserve  a  perpetual  succession  in  the  lands  and 
rents  so  to  be  purchased,  for  the  intent  and  purpose 
"  mentioned,  contained,  and  expressed  in  a  certain 
instrument,  or  writing,  in  his  will  mentioned,  to  be 
executed  by  him,  and  to  bear  even  date  with  his 
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"  will;"    and   he  appointed    the  said  James  Mill,        i830. 
George  Mill,  Hercules  Mill,   and   Patrick   Bartlett,    attorket 
executors  of  his  will.  GE»Ea.t 

Vm 

The  other  deed,  or  instrument  in  writing,  which  is  so  Mill 
referred  to  in  the  will  as  expressing  the  purposes  to 
which  the  rents  of  the  lands  so  to  be  purchased  were  dated  5  Dec. 
to  be  applied,  is  a  deed-poll,  dated  5th  December  ^'^^' 
1791  >  in  which  the  testator  describes  himself  as  for- 
merly of  the  island  of  Cariacou,  in  the  West  Indies, 
but  then  residing  in  Charles-street,  in  the  parish  of 
Mary-le-bone,  in  the  county  of  Middlesex;  and  re- 
cites, "  that  the  testator  had  often  observed  with  regret 
*^  the  very  destitute  situation  in  which  the  daughters 
'^  of  many  gentlemen  in  the  neighbourhood  of  his 
"  native  town,  Montrose,  North  Britain,  have  been 
"  left  at  the  death  of  their  fathers,  and  that  it  was  his 
**  earnest  will  and  desire  to  add  comfort  to  as  many 
"  of  the  persons  of  the  above  description  as  possible, 
"  he  had,  by  his  will  of  even  date,  given,  devised  and 
'^  bequeathed,  all  the  residue  and  remainder  of  his 
**  estate  and  effects,  whatsoever  and  wheresoever,  in 
"  manner  therein  mentioned;  he  therefore  declared 
**  that  the  said  gift,  devise  and  bequest,  of  the  residue 
'^  of  his  estate  and  effects  to  the  said  James  Mill, 
"  George  Mill,  Hercules  Mill  and  Patrick  Bartlett, 
**  and  the  survivors  and  survivor  of  them,  and  the 
''  heirs,  executors,  administrators  or  assigns  of  such 
*•  survivor,  was  so  made  and  given  them  upon  trust, 
"  that  they,  the  survivors  and  survivor  of  them,  and 
**  the  heirs,  executors,  administrators  and  assigns  of 
such  survivor,  should  yearly,  and  every  year,  for 
ever,  pay  the  yearly  rents  of  the  said  trust  estate  into 
the  proper  hands  of  the  following  persons,  their 
heirs  and  successors,  that  is  to  say,  the  two  persons 
who,   for  the  time  being,  should  be  the  testator's 
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1831.        "  nearest  of  kin,  and  residing  within  20  miles  of  the 
.  **  town  of  Montrose,  the  said  James  Mill  and  his  heirs 

Attorney  ^  ' 

General     "  when  residing  within  the  said  distance,  Sir  Alexan- 

MiLL       "  der  Ramsay,  of  Balmain,  bart^  and  Sir  David  Car- 

and  another,   u  negie,  of  Southest,  bart.,  and  ttiieir  heirs,  when  he  or 

they  should  reside  within  the  said  distance,  and  to 

the  magistrates  of  Montrose  for  the  time  being ;  it 

''  being  his  desire  and  intention  that  peither  of  his 

**  trustees,  or  their  heirs,  assigns  or  successors,  should 

"  act  in  the  execution  of  the  trusts  thereinafter  men- 

<*  tioned,  but  such  as  should  reside  and  live  within  SO 

"  miles  of  the  town  of  Montrose  aforesaid,  to  be  by 

Chftritjr  for      M  the  Said  trustees,  their  heirs  and  successors,  applied 

daughters  of     "  upon  trust  yearly,  and  every  year,  upon  the  19th 

wdinzTn  "he     "  ^®y  ^^  March  in  every  year  for  ever,  to  pay,  apply 

neighbourhood  "  and  dispose  of  two  third  parts  thereof  towards  the 

**  relief  and  comfort  of  all  such  daughters  of  gentle- 
"  men  residing  in  the  neighbourhood  of  Montrose 
"  aforesaid,  who  should  be  left  at  the  death  of  their 
"  fathers  destitute  of  support,  or  with  a  scanty  and  in- 
"  sufficient  maintenance,  in  manner  following,"  &c.  &c. 
Codicils  to  The  testator,  Mr.  David  Mill,  executed  several  co- 

dicils to  his  wilL  By  the  first  codicil,  dated  20th  of 
July  1799,  he  appointed  his  brother,  Mr.  John  Mill,  of 
Fearne,  in  the  county  of  Angus,  in  Scotland,  joint  exe- 
cutor of  his  will,  and  joint  trustee  under  the  supple- 
mentary instrument.  By  the  second  codicil,  he  gave 
other  legacies  in  lieu  of  those  bequeathed  in  the  will ; 
but  did  not  in  any  manner  alter  the  charitable  bequest 
By  the  third  codicil,  dated  23d  June  1802,  he  directed 
that  the  Respondent  should  bear  the  name  of  Mill,  and 
gave  and  bequeathed  all  the  rest,  residue,  and  re- 
mainder of  his  estate,  effects,  and  premises  whatsoever, 
not  before  given  and  bequeathed  by  his  will  and  codi- 
cils, unto  his  brother  John  Mill,  and  the  Respondent, 
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their   executors,   administrators,   and   assigns,   to  be        1830. 
equally  divided  between  them,  share  and  share  alike,     attorney 
and  appointed  them  executors  of  his  will  and  codicil*     General 
and  confirmed  the  appointment  of  James  Mill,  Hercules        Mill 
Mill,  and  Patrick  Bartlett,  to  be  trustees  thereof. 

In  April  1805,  the  testator,  Mr.  David  Mill,  died 
without  having  in  any  manner  altered  his  will  and  co- 
dicils, and  supplementary  deed.  After  his  death,  the 
Respondent  (the  only  executor  residing  in  England), 
and  Mr.  John  Mill,  proved  the  will  and  codicils  in  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury  ; 
and  the  Respondent  assumed  the  name  of  Mill,  accord- 
ing to  the  third  codicil.  Mr.  John  Mill  and  the 
Respondent  then  possessed  themselves  of  the  whole 
personal  estate  and  effects  of  the  testator,  to  a  great 
amount. 

No  notice  of  the  above  charitable  bequest  was  given 
to  the  magistrates  of  Montrose,  or  to  any  party  inte- 
rested in  its  establishmetit.  On  the  contrary,  long 
before  Mr.  John  Mill  and  the  Respondent  ventured  to 
prove  the  will,  they  took  care  to  have  an  amicable  suit 
instituted  in  the  Court  of  Chancery,  without  any  notice 
to  the  parties  in  Scotland  interested  in  the  charity.  . 

In  this  amicable  suit,  the  Respondent  in  this  case  Amicable  suit 
appeared  as  Plaintiff  against  his  surviving  co-execu-  ^^Milu.Mlll. 
tors,  Mr.  John  Mill  and  Patrick  Bartlett,  and  the 
Attorney-General,  who  were  the  Defendants,  Mr.  John 
Mill,  the  Defendant,  having  the  same  interest  with  the 
Respondent,  who  acted  as  Plaintiff  in  defeating  the 
charitable  bequest.  The  Bill  in  this  amicable  suit  was 
filed  in  Hilary  Term  1806  (more  than  two  years  before 
the  will  was  proved),  and  as  the  Attorney-General  was 
necessarily  included  among  the  Defendants  as  a  formal 
party,  the  Bill  charged,  amongst  other  things,  that  the 
residue  of  the  testator's  real  and  personal  estate  was  not 
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1830. 
^— V— » 

Attorney 
General 

V. 

Mill 
and  another. 


1 3  June  1609. 
X)eGree  at  the 
Rolls  in  thi« 
amicable  suit 
for  the  divi- 
sion ot'the  cha- 
ritable funds 
l)etween  the 
Plaintiffs  and 
Defendants. 


applicable  to  the  charitable  purposes  mentioned  in  the 
deed  executed  in  1791  by  Mr.  David  Mill,  and  referred 
by  his  will,  and  that  the  purposes  of  the  said  deed 
were  such  as  could  not  be  carried  into  effect ;  and  that 
such  residue,  therefore,  passed  by  the  said  subsequent 
testamentary  instruments,  and  that  it  ought  so  to  be 
declared  by  the  Court.  And  in  the  prayer  of  the  Bill 
was  inserted  a  prayer  that  the  devise  and  bequest  of 
the  residue  and  remainder  of  the  real  and  personal 
estate  of  Mr.  David  Mill,  for  the  purposes  of  the  said 
deed  referred  to  in  the  will  of  Mr.  David  Mill,  might 
be  declared  void  by  the  decree  of  that  Honourable 
Court ;  and  that  he,  the  Respondent,  might,  together 
with  Mr.  John  Mill,  be  declared  entitled  to  the  re- 
mainder and  residue  of  the  said  real  and  personal 
estate,  in  equal  moieties. 

In  1808  this  amicable  suit  came  on  to  be  heard 
before  his  Honour  the  Master  of  the  Rolls,  when  the 
common  decree  was  obtained  for  an  account  of  the 
testator's  estate.  The  Master  made  his  report  in 
February  1809,  and  on  the  13th  of  June  1809  the 
cause  was  heard,  it  is  believed,  as  a  consent  or  short 
cause,  at  the  Rolls ;  when,  without  any  argument  or 
notice  as  to  the  validity  or  invalidity  of  the  bequest  for 
the  Scotch  charity,  a  decree  was  obtained  (not  declar- 
ing the  bequest  of  the  Scotch  charity  void,  as  was 
prayed  by  the  Bill),  directing  that  the  said  Master 
should  divide  the  clear  residue  of  the  testator's,  Mr. 
David  Mill's,  personal  property,  which,  the  Master  had 
ascertained,  amounted  to  39,226  /.  1 1  ^,  9d.  three  per 
cent.  Bank  Annuities,  and  18,634/.  3  s.  Sd.  four  per 
cent.  Stock,  into  two  equal  moieties,  one  of  which 
moieties  was  to  be  transferred  to  the  Plaintiff  (the 
Respondent),  and  the  other  to  the  Defendant,  Mr.  John 
Mill.     The  decree  thus  obtained  in  this  amicable  suit. 


.-^ 
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without  any  argument,  and  in  the  absence  of  the  par-        i830.. 
ties  interested  in  the  Scotch  charity,  as  it  directed  the     ^^^i^^Y 
charitable  funds  to  be  divided  between  the  parties,     General 
Plaintiff  and  Defendant  in  that  suit,  had  the  effect  of  d^-        mill 
feating  the  charitable  objects  of  the  testator  for  the  time.    ®"^  another. 
At  leno^th  the  magistrates  of  Montrose  received  in-  *®^3-  ^"^^r- 

o  o  ^  mation  nled  at 

formation  of  the  contents  of  the  testator's  will,  and  of  the  relation  of 
the  rational  and  excellent  purposes  for  which  the  tes-  of  MomroTer 
tator  had  destined  a  great  part  of  his  property.  They, 
therefore,  immediately  caused  an  information  to  be 
filed  at  their  relation  in  the  High  Court  of  Chancery, 
by  His  Majesty's  then  Attorney- General,  at  the  relation 
of  your  Appellants,  Relators,  against  the  Respondent 
and  George  Mill  Nicholson  (who  resides  in  Scotland 
out  of  the  jurisdiction,  and  is  the  heir-at-law  of  John 
Mill,  the  surviving  trustee  for  the  Scotch  charitable 
purpose),  praying  that  it  might  be  declared,  that  under 
the  direction  to  lay  out  the  residue  of  the  personal 
estate  of  the  testator,  Mr.  David  Mill,  in  the  purchase 
of  lands  or  rent  of  inheritance,  for  the  charitable  pur- 
poses to  be  executed  in  Scotland,  as  expressed  in  the 
said  deed,  the  trustees  for  the  time  being  were  autho- 
rized or  empowered,  or  had  the  option,  to  purchase 
lands  or  rents  of  inheritance  in  fee  simple  in  Scotland, 
for  the  said  purposes,  and  that  the  residue  of  the  per- 
sonal estate  might  be  so  laid  out  accordingly. 

To  this  information  the  Respondent  appeared,  and 
put  in  a  general  demurrer,  which  came  on  to  be  argued 
on  the  29th  of  April  1824,  before  his  Honour  the  Vice- 
Chancellor.  On  the  argument  of  the  demurrer  it  was 
insisted,  on  behalf  of  the  Respondent,  that  the  decree^ 
on  further  direction  in  the  amicable  suit  at  the  Rolla 
was  a  bar  to  the  said,  information.  The  Vice-Chan- 
cellor,  however,  to  prevent  any  technical  difficulty 
being  raised  on  that  ground,  which  might  prevent  the 
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i8Sa.  argument  of  the  question  as  to  the  validity  of  the  ge- 

Attohnet  ^^r^l  question,  (which  his  Honour  was  pleased  to  say 

Gevbral  was  a  question  of  great  importance,  intimating  at  the 

Mill  same  time  that  the  validity  of  the  bequest  would  pro- 

and  another,  jjj^y y  \^q  supported,)  suggested  that  he  would  allow 

the  demurrer  to  be  withdrawn^  in  order  that  the  Re- 
spondents might    plead   the  said  decree  on  further 
directions,  in  bar  to  the  said  information,  and  that  the 
Appellants  should  present  a  petition  to  have  the  said 
decree,  on  further  directions,  re-heard  upon  appeal  at 
the  same  time  with  the  plea.     This  suggestion  was 
adopted,  and  the  Respondents  put  in  a  plea  of  the 
decree  on  further  directions  at  the  Rolls,  while  the 
Appellants  presented  their  petition  for  rehearing  of 
that  decree. 
16  May  1827.      On  the  14th  day  of  May  1827  the  information  and 
the  p^ea,  and    the  plea,  together  with  the  petition  of  re-hearing,  came 
thJ^d^^?^  on  to  be  heard  together  before  the  Lord  High  Chan- 
pealed  from,     cellor,  Lord  Lyndhurst,  when  his  Lordship,  on  the 

16th  of  May  1827)  ^^  pleased  to  order  that  the  plea 
should  be  allowed,  and  the  petition  of  re-hearing  be 
dismissed. 

Against  this  decision,  which  is  of  so  much  import- 
ance, not  only  from  its  defeating  this  national  Scotch 
charity,  but  from  its  general  consequences  as  it  a£fecta 
parties  connected  at  once  with  both  parts  of  the  United 
Kingdom,  an  appeal  is  humbly  made  to  your  Lord- 
ships ;  and  it  is  trusted  that  your  Lordships  will 
reverse  these  orders,  for  the  following  amongst  other 
reasons : 

First. — Because  it  is  the  established  doctrine  of  the 
Court  of  Chancery  to  give  eflfect  to  a  bequest  to  lay 
out  money  in  the  purchase  of  land  in  Scotland  for  a 
charitable  purpose  to  be  executed  in  that  country,  where 
such  bequest  occurs  in  an  English  will. 
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Secondly. — Because,  in  all  questions  on  the  construc- 
tion of  the  Statute  of  Mortmain,  where  two  modes  occur, 
by  either  of  which  the  will  may  be  complied  with,  by 
one  of  which  modes  the  gift  would  be  defeated  by  the 
operation  of  the  statute,  while  by  the  other  mode  the 
statute  would  not  apply,  the  Court  has  looked  merely 
to  that  mode  by  which  the  charitable  purpose  can  be 
effected ;  and  this  principal  is  applicable,  not  merely 
to  cases  where  the  trustees  have  by  the  words  of  the 
will  an  express  authority  to  adopt  either  mode,  but 
where  (as  in  this  case),  from  circumstances  appearing 
on  the  face  of  the  will,  that  option  can  be  reasonably 
implied. 

Thirdly. — Because  it  is  a  forced  construction  of  th6 
will  of  a  Scotchman  (even  if  he  were  domiciled  in 
England),  where  he  bequeaths  money  to  Scotch  trus- 
tees to  be  laid  out  in  the  purchase  of  land,  of  which 
the  rents  are  to  be  paid  to  persons  in  Scotland,  to  hold 
that  the  trustees  have  no  authority  or  option  to  pur- 
chase land  in  Scotland,  even  if  the  persons  entitled  to 
the  rents  should  require  it.  For  in  the  case  of  such 
a  bequest,  if  the  trustees,  without  the  direction  of  any 
Court,  should,  from  motives  of  convenience  to  them- 
selves and  the  parties  beneficially  interested,  have  laid 
out  the  money  on  land  in  Scotland,  it  is  difficult  to 
conceive  on  what  principle  such  a  purchase  could  be 
held  a  breach  of  trust,  and  still  more  difficult  to  con- 
ceive by  what  rule  of  equity  they  could  be  compelled 
to  rescind  such  a  purchase  in  order  wholly  to  defeat 
the  object  of  the  trust. 

The  cause  was  heard  in  the  House  of  Lords,  on  the 
^th  March  1830,  and  the  cases  o{  Curtis  v.  HuttoUj 
14  Ves.  537,  and  Grimmelt  v.  Grimmettj  Amb.  210, 
were  cited. 


1830. 

*^ V * 

Attorney 

GfiMERilL 

V. 

Mill 
and  another. 
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14  Oct.  1831.  Lord  Lyndhurst : — ^The  question  in  this  case  is,  whe- 
Judgmenu  ther  a  bequest  in  a  will  is  not  void  by  the  statute  of 
mortmain.  The  testator,  David  Mill,  was  born  in 
Montrose,  in  Scotland,  where  he  resided  several  years. 
He  then  went  to  the  West  Indies,  where  he  amassed 
considerable  property.  In  1786  he  returned  to  his 
native  country,  and  again  took  up  his  residence  in 
Montrose.  In  1791  he  came  to  London,  and  being 
soon  after  seized  with  illness,  he  in  December  of  that 
year  made  the  will  in  question,  and  in  1805  died  at 
Bath.  The  testator  had  no  real  estate  in  England  or 
Scotland. 

By  this  will  the  testator,  after  directing  payment  of 
debts,  &c.,  and  bequeathing  various  legacies,  gave  all 
the  residue  of  his  real  and  personal  estate  to  trustees, 
upon  trust  to  invest  such  part  of  his  said  estate  as 
should  not  then  consist  of  real  estate  in  the  purchase 
of  lands  or  rents  of  inheritance  in  fee  simple,  which 
purchase  he  directed  to  be  made  in  the  names  of  the 
trustees  ;  and  there  was  a  clause  to  preserve  and  con- 
tinue a  perpetual  succession  in  the  lands  and  rents  in 
trustees,  for  the  intent  and  purpose  mentioned  in  a 
separate  instrument  in  the  will  mentioned  to  be  executed 
by  him,  and  to  bear  even  date  with  his  will.  By  this 
separate  instrument  the  trust  was  declared  to  be  for  the 
charitable  purposes  therein  mentioned,  and  the  ques- 
tion is,  whether  this  bequest  was  legal,  and  that  de- 
pends upon  whether  the  trustees  had  the  option  to 
purchase  real  property  in  Scotland. 

The  cause  came  before  me  in  the  Court  of  Chancery, 
and  I  did  not  then  see,  nor  can  I  now  see,  that  the  tes- 
tator contemplated  the  purchase  of  real  property  in 
Scotland ;  and  then  it  comes  to  be  a  purchase  of  real 
property  generally,  to  be  vested  in  trustees  for  cha- 
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ritable  purposes,  in  which  case  the  bequest  is  void  by 
the  statute  of  mortmain. 

This  case  came  before  Sir  W.  Grant  at  the  Rolls, 
but  the  point  now  in  question  was  not  then  raised. 
When  the  cause  came  before  me  in  the  Court  of 
Chancery,  I  considered  that  the  instrument  did  not 
lead  to  the  conclusion  that  the  testator  contemplated 
the  purchase  of  land  in  Scotland.  He  speaks  of  lands 
in  fee  simplCj  which  is  an  English  expression  ;  and  I  am 
of  opinion  that  the  purchase  of  lands  in  Scotland  was 
not  in  his  contemplation.  I  therefore  advise  your 
Lordships  to  affirm  the  judgment. 


1831. 

Attormet 
Gejiebal 

V. 

Mill 
and  another. 


Judgment  affirmed.     (No  costs). 
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APPEAL 


FROM   THE    COURT   OF   SESSION. 


15  September 
1831. 

Heir  ofEntail. 

Interest. 
.  Assignation, 

Annuity. 


Scott 
Allnutt  - 


Appellant. 
Respondent. 


A  portion  of  an  entailed  estate  is  sold  by  the  heir  in  posses- 
sion for  the  redemption  of  the  land-tax,  and  the  surplus- 
money  is  invested  in  terms  of  the  statute.    The  heir  of 
entail  next  entitled  sells  for  valuable  consideration  his 
reversionary  and  contingent  right  to  the  interest  of  this 
fund,  and  assigns  it  to  the  purchaser  by  a  deed  prepared 
in  the  English  form,  and  executed  in  England,  where  the 
parties  were  domiciled,  but  without  the  solemnities  required 
by  the  law  of  Scotland. 
Held  by  the  House  of  Lords,  affirming  a  decision  of  the  Court 
of  Session,  that  the  interest  of  the  money  was  moveable  pro- 
perty, and  was  well  assigned  by  the  English  deed,  comitate 
gentium. 
Note. — The  interest  in  this  case  was  taken  at  a  specific  sum, 
and  the  seller  engaged  to  make  good  that  sum,  in  case  the 
actual  interest  should  fall  below  it,  and  a  question  was 
raised  whether  this  not  a  grant  of  an  annuity,  in  which 
case  the  deed,  to  be  valid  by  the  English  law,  must  be 
memorialized.    But  no  opinion  given  on  that  point. 

In  1806  the  then  Lord  Elibank,  by  authority  of  the 
Land-tax  redemption  Act  (42  Geo.  3,  c.  116),  sold  the 
farm  of  Redhouse,  part  of  the  entailed  estate  of  Bal- 
lencrieff,  for  the  redemption  of  the  land-tax.  The  fann 
sold  for  13,150/.,  which,  after  redeeming  the  land*tax, 
left  a  surplus  of  11,801  /.  This  surplus  was,  in  terms 
of  the  statute,  vested  in  trustees,  who  were  to  pay  the 
interest  of  that  sum  to  the  heir  of  entail  in  possession 
until  the  money  should  be  re-invested  in  land. 
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In  1816  the  Hon.  Alexander  Murray,  son  of  Lord  i83i- 
Elibank,  and  next  heir  of  entail,  assigned  to  the 
Respondent,  John  AUnutt,  esq.,  of  Clapham  Common, 
in  the  county  of  Surrey,  his  reversionary  and  contin- 
gent right  to  the  interest  or  annual  rent  of  10,600  /.  of 
die  above-mentioned  surplus-money,  for  the  price  of 
2,035  Ly  which  was  immediately  paid  to  him.  The 
deed  of  assignation  was  prepared  iu  the  English  form, 
and  executed  in  London,  where  the  parties  were  domi- 
ciled, but  was  not  executed  with  the  solemnities  re* 
quired  by  the  law  of  Scotland. 

The  interest  was  taken  at  5901.  per  annum,  and  the 
indenture,  upon  a  recital  that  Mr.  Murray  had  agreed, 
in  case  the  interest  should  by  any  means  be  reduced 
below  that  sum,  to  make  up  the  income  or  produce  to 
the  whole  sum  of  530  /.,  assigned  to  Mr.  AUnutt  all  the 
right  and  interest  of  the  said  Alexander  Murray  in 
and  to  the  foresaid  annual  rent. 

This  assignation  was  duly  intimated  to  the  statutory 
trustees. 

Lord  Elibank  died  in  1820,  and  Mr.  Murray  suc- 
ceeded to  the  title  and  to  the  entailed  estate  of  Ballen- 
crieff. 

In  1824,  Lord  Elibank,  the  son,  executed  a  trust- 
deed  to  Mr.  Scott,  the  Appellant,  of  the  whole  of  his 
property,  for  the  payment  of  his  debts  and  for  other 
purposes,  and  also  an  ej?  Jack  absolute  disposition  of 
the  estate  of  Ballencrieff.  In  the  same  year  Mr.  Scott 
raised  an  action  of  multiple  poinding  in  the  names 
of  the  statutory  trustees,  and,  under  the  trust-de^ 
and  disposition,  claimed  among  other  things  the  in- 
terest assigned  to  Mr.  AUnutt,  the  Respondent 

After  some  intermediate  proceedings,  the  Lord  Or* 
dinary  (Mackenzie)  pronounced  the  following  interlo- 
cutor, of  date  29  September  1825  :    "  The  Lord  Or- 
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1831.       dinary  having  considered  the  memorials  for  the  parties 
and  whole  process,  finds  that  the  claim  of  Mr.  John 
AUnutt  is  preferable  upon  the  interests  arising  from 
the  sum  of  10,600/.  libelled,  so  far  as  the  said  inte- 
rests are  in  medio  in  this  process."     To  this  interlocu- 
tor his  Lordship  added  the  following  note  :     "  The 
assignment  of  AUnutt  seems  sufficient  as  ian  assigna- 
tion of  the  interests  payable  to  Lord  Elibank  by  the 
trustees,  and  rents  of  lands  to  be  purchased  by  them. 
The  Lord  Ordinary  thinks  the  intimation  to  the  trus- 
tees sufficient,  so  far  as  relates  to  interests,  even  be- 
fore the  succession  of  the  present  Lord  Elibank ;  and 
the  after  proceedings  likewise  seem  equivalent  to  in- 
timation to  the  trustees.     The  Lord  Ordinary  does 
not  think  that  an  assignation  of  interests  or   rents 
needs  to  be   intimated   every   term.     Holding  this, 
then,  the  Lord  Ordinary  sees  no  farther  question  in 
respect  to  the  interests  which  accrued  before  the  con- 
veyance to  Mr.  Scott.     In  respect  to  the  interests  ac- 
cruing  after  that   conveyance,    the   Lord    Ordinary 
thinks,  that  if  Lord  Elibank  had  voluntarily  made  a 
conveyance  to  his  creditors,  evacuating  the  right  he 
had  previously  for  value  granted  to  Alinutt,  this  would 
have  been  very  wrong ;  but  the  Lord  Ordinary  is  sa- 
tisfied his  Lordship  neither  intended  to  do,  nor  has 
done  this.     The  proviso   in  the   general  disposition 
seems  sufficient  to  exclude  this.     If  the  assignation  of 
interests,  &c.  to  AUnutt  had  been  in  security  of  a 
debt,  this  proviso  clause  must  expressly  have   sup- 
ported it  against  being  cut  down  by  the  conveyance 
to  Scott ;  and  in  fair  interpretation,  the  Lord  Ordi- 
nary thinks  the  clause  must  equally  support  the  actual 
assignation  to  AUnutt,  though  it  gave  him  right  to  the 
interests,  &c.  directly.     But  further,  the  Lord  Ordi- 
nary does  not  think  that,  in  the  circumstances  of  this 
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case,  there  was  room  for  evacuating  AUnutt's  assigna-  issi. 
tion  to  the  interests  by  any  right  that  Lord  Elibank 
did,  or  indeed  could  at  this  time  grant.  The  Lord 
Ordinary  understands  that  an  assignation  of  rents  may 
be  evacuated  by  a  disposition  and  infeftment  in  the 
lands  yielding  the  rents,  granted  to  a  third  party. 
And  perhaps  this  may  hold  even  in  the  case  of  a  dis« 
position  and  infeftment  granted  by,  and  limited  to 
the  life  of  an  heir  of  entail,  though  that  seems  open 
to  some  question.  But  here  there  were,  in  relation  to 
the  present  question,  no  lands  for  Lord  Elibank  to 
dispone,  or  Mr.  Scott  to  take  infeftment  in.  The 
lands  of  Redhouse  had  been  sold,  and  the  price  was 
vested  in  judicial  trustees,  who  held  for  the  purposes, 
— (1.)  of  paying  the  interest  to  Lord  Elibank  till  land 
was  acquired; — (2.)  of  vesting  the  capital  in  land,  to 
be  taken  to  the  series  of  heirs  of  entail,  and  under  the 
entail.  Now,  as  to  the  latter  purpose,  it  does  not  ap- 
pear to  the  Lord  Ordinary  that  Lord  Elibank  could  con- 
vey over  any  right  to  Mr.  Scott,  or  to  any  body.  The 
duty  of  the  trustees  still  appears  to  remain  unchanged 
in  that  respect.  They  must  convey  the  lands,  not  to 
Mr.  Scott,  but  to  the  heirs  of  entail.  In  respect  to 
the  former,  the  purpose  of  the  trust  was  already  qua- 
lified by  the  assignation  of  the  interests  to  AUnutt, 
and  intimation  thereof  to  the  trustees,  which  made  it 
the  duty  of  the  trustees  to  pay  these  interests  to  All- 
nutt,  not  to  Lord  Elibank.  And  after  that,  Lord 
Elibank  could  not  dispone  to  Mr.  Scott  any  right  to 
these  interests." 

To  this  interlocutor  the  Lords  of  the  Second  Divi- 
sion  adhered  (l6th  November  1827),  and  from  these 
Interlocutors  Mr.  Scott  appealed,  and  contended  that 
they  ought  to  be  reversed  for  the  following  among  other 
reasons : 
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1831.  I.  Lord  Elibank's  right  in  the  surplus  price  of  Red- 

house,  and  the  interests  annually  accruing,  is  a  real, 
not  a  personal  right :  it  is,  to  all  intents  and  purposes, 
heritable,  not  moveable  • 

II.  No  deed  that  is  not  executed  according  to  the 
solemnities  of  the  law  of  Scotland  is  effectual  to  carry 
Scotch  heritage,  or  any  right  affecting  Scotch  heritage, 
or,  generally,  any  real  or  heritable  subject  or  right  in 
Scotland;  and  therefore  the  deed  of  indenture,  on 
which  the  Respondent  claims,  which  is  a  deed  unques- 
tionably executed  without  these  solemnities,  must  be 
altogether  ineffectual  to  carry  or  transmit  Ix>rd  Eli- 
bank's  liferent  interest  in  the  surplus  price  of  Red- 
house,  which  is  not  a  personal,  but  a  real  or  heritable 
subject. 

III.  There  cannot  be  the  least  doubt  that  the  trust- 
deed,  upon  which  the  Appellant  founds,  and  his  infeft- 
ment  in  the  entailed  estate,  is  sufficient  to  cany,  for 
behoof  of  creditors.  Lord  Elibank's  right  and  interest, 
as  heir  of  entail  in  the  heritable  bond;  and,  conse- 
quently, if  the  prior  assignment  in  Mr.  AUnutt's  favour, 
shall  be  held  ineffectual  to  attach  that  right,  the  Ap- 
pellant is  clearly  entitled  to  be  preferred  to  the  fund 
m  tnediOf  and  his  preference  in  this  action  will  ascer- 
tain his  preferable  right  to  the  annual  rents  that  may 
in  future  accrue. 

IV.  The  disposition  in  favour  of  the  Appellant, 
completed  by  infeftment,  having  been  granted  by  Lord 
Elibank  afler  his  Lordship  had  succeeded  to  and  was 
in  right  of  the  entailed  estate,  is  clearly  preferable  to 
the  assignation  in  favour  of  the  Respondent,  which 
was  granted  long  before  his  Lordships  succession, 
and  when  his  right  to  the  entailed  estate,  including 
his  right  to  the  surplus  price  of  Redhouse,  was  not  a 
thing  in  possession,  but  a  mere  matter  in  expectancy. 
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at  once  future  and  contingent,  and  over  which  he  had        I83i. 
no  power  when  he  granted  the  deed  in  favour  of  the 
Respondent. 

V.  There  is  no  grouud  for  maintaining  that  the  as- 
signation in  favour  of  the  Respondent  can  be  effectual 
as  an  assignation  to  maills  and  duties,  in  competition 
with  the  conveyance  by  disposition  and  infeftment,  in 
favour  of  the  Appellant. 

For  the  Respondent  it  was  contended,  that  the  judg- 
ment ought  to  be  affirmed  for  the  following  among 
other  reasons : 

I.  It  does  not  appear  that  the  interest  in  question 
was  at  all  conveyed  to  the  Appellant,  or  intended  to 
be  so  by  Lord  Elibank  ;  the  trust-deed  is  quite  general, 
and  contains  no  specification  of  any  subject  whatever. 
On  the  other  hand,  the  special  disposition  which  fol- 
lowed the  trust-deed  was  merely  a  conveyance  to  the 
Appellant  of  the  entailed  estate  of  Ballencrieff  and 
others,  with  the  parts,  pendicles  and  pertinents  of  that 
estate,  and  all  right,  title  and  interest  which  Lord  Eli- 
bank had  in  the  estate,  as  heir  of  entail,  during  his 
lifetime.  It  is  very  true  that  the  Appellant  attempted 
to  show  that  the  surplus  price  of  Redhouse  was  a  part 
or  pertinent  of  the  estate  of  Ballencrieff,  because  it  is 
ultimately  destined  to  the  heirs  of  entail;  but  this  is  a 
complete  fallacy.  The  farm  of  Redhouse  was,  no 
doubt,  at  one  time  a  part  of  the  estate  of  Ballencrieff, 
and  a  special  conveyance  of  the  estate  of  Ballencrieff 
at  that  time  would  of  course  have  carried  the  farm  of 
Redhouse.  But  that  farm  having  been  sold  under  the 
statute,  was  then  no  part  of  the  estate  ;  and  as  to  the 
surplus  price  arising  from  its  sale,  though  ultimately 
intended  for  the  heirs  of  entail,  it  was  in  the  mean  time 
vested  in  the  statutory  trustees  under  the  authority  of 
the  Court. 

VOL.   II.  E  E 
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1 83 1 .  All  that  Lord  Elibank  could  at  any  time  have  con- 

veyed was  the  right  of  drawing  the  annual  interest 
of  the  surplus  price,  as  a  personal  claim  against  the 
trustees ;  but  even  this  was  not  made  over  to  the  Ap- 
pellant It  is  no  doubt  true,  that  the  general  terms 
of  the  trust  deed  were  sufficiently  broad  to  have  con- 
veyed this  personal  right  to  the  Appellant,  bad  it 
remained  with  Lord  Elibank  at  its  date ;  but  having 
been  previously  conveyed  to  the  Respondent,  it  was 
not  carried  by  the  general  terms  of  the  trust  deed  id 
favour  of  the  Appellant ;  on  the  contrary,  it  appears 
that  a  clause  was  introduced  into  that  trust  deed, 
saving,  in  the  most  express  terms,  all  rights,  and  even 
preferences  or  securities,  previously  granted  by  his 
Lordship,  which  it  was  declared  shall  remain  entire, 
and  in  the  same  situation  in  every  respect  as  they 
stood  before  the  execution  of  this  trust  right. 

IL  Supposing  it  had  been  intended  by  Lord 
Elibank  to  have  conveyed  the  interest  in  question  to 
the  Appellant,  and  that  it  had  been  conveyed  to  him 
in  the  most  express  terms,  it  would  have  been  of  no 
avail ;  for  the  Respondent  was  entitled  to  a  preference, 
in  virtue  of  the  previous  indenture  or  assignation 
thereof  by  Lord  Elibank'in  his  favour,  the  intimation 
of  which  to  the  statutory  trustees,  first  extrajudicially 
a  few  days  after  its  date,  and  afterwards  judicially  by 
its  production  in  the  first  process  of  multiplepoinding, 
had  divested  Lord  Elibank  thereof,  and  completed  the 
Respondent's  right  to  it,  long  before  the  deeds  in  the 
Appellant  s  favour  had  any  existence. 

The  following  authorities  were  referred  to  in  the 
cases.  For  the  Appellant,  Ersk.  B.  1 1,  t.  2,  s.  3 ; 
Voet,  tom.  1,  lib.  1,  t.  4,  pars.  2,  s.  11.  For  the  Re- 
spondent, Ersk.  B.  IIL  tit.  2,  s.  40.  Craufurd  v. 
Craufurdj   Mor.  Diet.  p.  4486 ;    Durrie  v.  CoutiSj 
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Mor.  Diet.  p.  5595;  Ersk.  B.  III.  tit.  8,  s.  17;  Mor.  i83i. 
p.  4501,  voce  Foreign ;  Mor.  p.  5465,  voce  heritable 
and  moveable;  Mor.  p.  4501,  voce  Foreign;  Mor.  p. 
4502;  Ersk.  B.  III.  tit.  2,  s.  40;  Mor.  p.  759,  voce 
Arrestment;  Mor.  p.  162-3,  voce  Trust ;  Mor.  p.  871- 
2,  voce  Assignation;  Mor.  p.  872;  Ersk.  B.  III. 
tit  5,  s.  4. 

In  the  course  of  the  argument  in  the  House  of  Lords, 
one  point  was  taken  for  the  Appellant  which  had  not 
been  at  all  raised  in  the  Court  below,  and  that  was  that 
the  assignation  was  bad  even  as  an  English  deed,  be- 
cause it  was  not  merely  the  assignment  of  the  interest 
of  the  10,600  /.  whatever  that  might  be,  but  a  grant 
of  an  annuity  of  530/.,  for  Lord  Elibank  engaged  to 
make  good  that  sum  in  case  the  interest  of  the  money 
fell  short  of  it,  and  that  being  the  grant  of  an  annuity, 
it  was  not  available  as  such,  not  having  been  memo- 
rialized. 

The  cause  was  heard  on  the  15th  September  1831, 
when  the  following  Judgment  was  given  : 

Lord  Chancellor : — Although  a  great  deal  of  argu- 
ment has  been  used,  and  a  great  deal  of  acuteness  and 
subtlety  have  been  displayed  by  the  Counsel  for  the 
Appellant,  my  opinion  in  favour  of  the  judgment  of 
the  Court  below,  which  I  have  indicated  in  the  course 
of  the  argument,  has  not  been  shaken  ;  I,  however, 
allowed  the  Counsel  for  the  Respondent  to  proceed,  on 
the  principle  that  the  decision  might  be  more  satisfactory 
to  the  parties  if  we  went  through  the  whole  case,  and 
not  because  I  myself  entertained  any  doubt  on  the 
subject.  We  have  now  the  advantage  of  having  heard 
the  Respondent's  Counsel,  and  also  the  Appellant's 
Counsel  in  reply. 

I  do  not  go  on  one  ground,  which  one  or  two  of  the 
Judges  seem  to  have  taken,  viz.  that  Lord  Elibank  did 
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1831.  not  intend  by  the  instrument  of  1824  to  cut  down  thai 
^TcoTT  ^^  1816.  The  question  is  not  what  he  intended,  but 
what  has  he  done  in  point  of  law,  the  effect  of  the  in- 
strument being  to  be  collected  from  what  appears 
within  its  four  comers,  and  from  the  powers  of  the 
party  executing  it. 

It  is  absurd  to  talk  of  intention  either  to  cut  down  or 
not  to  cut  down ;  the  question  is,  what  has  he  in  fact 
done,  whether  he  meant  it  or  not. 

That,  however,  seems  to  be  introduced  merely  as 
garnish.  The  question  is,  what  is  the  effect  of  this 
assignation.  A  portion  of  the  estate  of  Ballencrief 
was  sold  for  the  redemption  of  the  land-tax,  and  it  is 
rather  extraoYdinary  that  about  thirteen  times  as  much 
was  sold  as  was  requisite  for  that  purpose.  The  sur- 
plus was,  by  the  provisions  of  the  statute,  to  be  in- 
vested in  other  lands,  to  go  to  the  heirs  of  entail,  and 
it  is  said  that  the  money  is  consequently  heritable. 
But  the  question  here  is,  not  whether  the  principal  is 
heritable,  but  how  are  you  to  deal  with  the  interest  of 
the  money  in  the  interval  between  the  time  of  the  sale 
and  the  new  investiture,  and  whether  this  is  a  valid 
assignment  of  the  interest  of  that  fund.  The  money 
is  heritable,  because  it  goes  to  the  heir,  and,  no  doubt, 
Lord  Elibank  could  not  have  aliened  the  principal 
fund.  But  the  interest  is  substantially  moveable,  and 
belonged  to  Lord  Elibank  personally,  and  he  had  a 
right  to  assign  it.  Upon  the  whole,  I  would  advise 
your  Lordships  to  affirm  the  judgment. 

Judgment  affirmed. 

Note. — The  Respondent's  Counsel  applied  for  costs, 
but  the  Lord  Chancellor  intimated  that  he  did  not  think 
it  a  case  for  costs,  since  if  the  ground  that  this  was 
an  annuity,  and  as  such  required  to  be  memorialized, 
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had  been  taken  below^  and  a  question  had  arisen  on  isdi. 
which  of  the  parties  the  onus  of  proof  as  to  the  me- 
morializing rested  (as  to  which  he  gave  no  opinion)  the 
Respondent  might  have  found  himself  in  some  jeopardy. 
It  was  to  be  considered  also,  that  one  of  the  Judges 
did  not  appear  to  be  fully  confident  that  the  decision 
was  right. 
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APPEAL 

30  September,  FROM    THE    COURT   OF   EXCHEQUER. 

21  October, 

sl^J^  Hicks  anp  another        -        Appellants. 

Land-Tax  MoRANT  -        -        -        -         Respondent. 

Redemption. 

Laches.        ^        •  •    r     4. 

Acquiescence.  Sale  in  i8oo,  by  the  testamentary  guardians  of  M;  an  infant, 

of  some  lots  of  his  land,  to  redeem  the  land-tax.  H.  pur- 
chases one  of  the  lots,  and  pays  the  price  into  the  hands  of 
his  own  agent,  who  was  also  agent  for  the  vendors,  but  the 
agent  neglects  to  pay  it  into  the  Bank  in  the  terms  of  the 
Land-tax  Redemption  Act.  M,  comes  of  age  in  1807,  and 
afterwards  accounts  with  the  agent  as  if  the  agent  were  his 
debtor,  for  the  purchase* money  paid  by  if. ;  and  the  agent 
not  being  able  to  pay,  M.,  in  1825,  brought  his  ejectment; 
and  the  Appellants,  representatives  of  H*,  filed  their  bill  in 
the  Exchequer  to  restrain  proceedings  in  the  ejectment, 
and  to  compel  M.  to  complete  the  title.  Bill  dismissed 
by  the  Lord  Chief  Baron  (Alexander),  and  the  judgment 
affirmed  by  the  Lords,  principally  on  the  ground  that  H, 
all  along  knew  that  the  mon^y  had  not  been  paid  into  the 
Bank,  and  that  that  was  not  done  which  was  necessary  to 
give  validity  to  his  title. 

In  1794,  Morant,  when  an  infant  of  seven  years  of 
age,  became  seised  in  fee  simple,  on  the  death  of  his 
father,  of  the  manor  of  Ringwood,  in  the  county  of 
Southampton.  By  his  father's  will  testamentary  guar- 
dians had  been  appointed,  and  they,  in  1800,  sold  a 
part  of  the  land  for  the  redemption  of  the  land-tax  on 
the  estate.  This  portion  was  sold  in  different  small 
lots,  one  of  which  consisted  of  three  cottages,  which 
were  purchased  for  138  /.  by  a  person  of  the  name  of 
Hicks,  whose  interest,  at  his  death  in  1823,  became 
vested  in  the  Appellants. 
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Messrs.  Harbin  &  Cooper,  solicitors  at  Ringwood, 
conducted  the  sale  for  the  guardians,  and  were  also 
employed  by  Hicks  to  make  the  purchase,  and  to  pre- 
pare the  conveyance.  The  solicitors  prepared  the  con- 
veyance, which  was  dated  July  1803,  and  was  a  deed 
of  bargain  and  sale  in  a  form  adapted  to  a  sale  under 
the  Land-tax  Redemption  Act. 

Hicks  entered  into  possession  immediately  after  the 
sale,  and  paid  up  the  purchase-money  to  the  solicitors 
in  1803,  to  be  by  them  paid  into  the  Bank  of  England 
to  the  account  of  the  National  Debt  Commissioners, 
in  the  terms  of  the  Act  of  Parliament.  The  solicitors, 
however,  did  not  pay  the  money  into  the  Bank.  Hicks 
remained  in  possession  till  his  death  in  1823,  but  never 
took  steps  to  see  to  the  proper  application  of  the  money, 
or  to  complete  the  tide. 

In  1804  the  partnership  of  Harbin  and  Cooper  was 
dissolved,  and  Cooper,  to  whom  the  purchase-money 
had  been  paid  by  Hicks,  soon  after  became  insolvent. 

In  1808  the  Respondent  came  of  age,  and  soon 
after  called  for  an  account  and  particulars  of  the  sales. 
Harbin  did  not  deny  his  responsibility  for  the  money 
received  by  Cooper,  and  in  1813  he  stated  his  debt 
due  to  the  Respondent,  including  the  138  /.  paid  by 
Hicks,  at  466  /.  ;  and  to  secure  this  he  gave  the  Re- 
spondent a  mortgage  over  a  house  and  some  land, 
which,  as  afterwards  appeared,  was  of  no  value,  as  the 
premises  had  been  previously  incumbered  to  the  Re- 
spondent for  more  than  their  value.  Harbin  was 
unable  to  pay  ;  and  the  Respondent,  on  receiving  from 
him  a  conveyance  of  his  equity  of  redemption  of  the 
mortgaged  premises,  released  him  from  all  pecuniary 
demands. 

From  the  time  of  the  sale  till  1823  both  Hicks  and 
Morant  paid  the  land-tax  on  their  estates,  so  that  both 
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were  aware  that  the  purchase-money  had  not  been 
applied  to  the  redemption. 

In  1825,  Morant  brought  an  ejectment  against  the 
Appellants,  representatives  of  Hicks;  and  in  1826,  the 
Appellants  filed  their  bill  in  the  Exchequer  against 
Morant,  praying  for  an  injunction  and  confirmation  of 
the  sale.  The  bill  was  dismissed  by  Lord  Chief  Baron 
Alexander  on  the  12th  June  1826;  and  the  injunction 
which  had  been  granted  in  the  interim  was  dissolved. 

From  this  decree  the  Appellants  appealed  for  the 
following  among  other  reasons  : 

First,  Because  the  Respondent,  from  the  time  when 
he  came  of  age,  knowing  that  Robert  Hicks  had  some 
years  before  entered  into  a  contract  with  the  respective 
guardians  for  the  purchase  of  the  before-mentioned 
lot,  and  had  paid  his  purchase-money  to  the  agent  of 
the  vendors,  and  under  the  title  so  acquired  had  en- 
tered into  possession  of  the  lot,  acquiesced  for  more 
than  seventeen  years  in  all  that  had  been  so  done  by 
his  guardians,  on  the  one  hand  never  questioning  or 
disturbing  the  possession  of  the  said  Robert  Hicks, 
who  had  no  title  except  under  the  said  purchase,  and 
on  the  other  hand  dealing  with  the  purchase-money  as 
his  own,  and  without  any  communication  on  the  subject 
being  made  to  the  said  Robert  Hicks,  and  thereby  ex- 
pressly adopting  the  said  contract  of  sale  and  purchase. 

Second,  Because  the  purchase-money  paid  by  the 
said  Robert  Hicks,  being  in  the  hands  of  the  solicitor 
and  agent  of  the  Respondent,  was  for  many  years 
treated  and  recognized  in  the  dealings  and  accounts 
between  them  as  the  money  of  the  Respondent,  for 
which  his  agent  was  answerable  to  him,  and  was  not 
kept  apart  from  the  other  monies  of  the  Respondent, 
but  was  blended  with  the  general  mass  of  the  balance 
due  to  the  Respondent  from  his  agent. 
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Third,  Because  the  Respondent,  of  his  own  accord, 
and  without  any  communication  with  the  said  Robert 
Hicks,  took  from  his  agent  a  mortgage  security  for 
a  general  balance,  of  which  the  purchase-money  paid 
by  the  said  Robert  Hicks  formed  a  part,  and  afterwards, 
having  filed  a  bill  to  foreclose  the  mortgage,  accepted 
from  his  agent  a  conveyance  of  the  equity  of  redemp- 
tion in  satisfaction  of  the  whole  debt  so  secured,  and 
released  him  from  all  demands  in  respect  of  the  same, 
by  which  transactions  the  whole  of  the  purchase  money 
of  the  lot  contracted  for  by  Robert  Hicks  has  been 
satisfied  to  the  said  Respondent. 

For  the  Respondent  it  was  contended,  that  the  judg- 
ment ought  to  be  affirmed  for  the  following  among 
other  reasons  : 

First,  Because  the  premises  in  question  are  the 
property  of  the  Respondent,  and  he  has  not,  by  any 
contract  or  any  dealing  with  the  Appellants  or  their 
testator,  or  by  any  other  means  (if  any  other  means 
would  be  sufficient)  given  them  the  right  of  calling 
upon  him  to  relinquish  that  property  to  them. 

Second,  Because  if  the  purchase-money  has  become 
lost  to  the  Appellants  or  their  testator,  that  loss  was 
occasioned  by  his  own  neglect,  and  is  in  no  manner 
imputable  to  the  Respondent. 

The  cause  was  heard  in  the  House  of  Lords  on  the 
SOth  September  and  1st  October,  and  argued  chiefly 
on  the  ground  of  negligence  and  laches.  For  the 
Respondent  it  was  contended,  that  there  was  laches 
in  not  seeing  to  the  due  application  of  the  purchase- 
money,  and  in  not  completing  his  title  within  a  rea- 
sonable time ;  while  for  the  Appellants  it  was  con- 
tended, that  there  was  more  laches  on  the  part  of  the 
Respondent,  who  allowed  Hicks  to  remain  twenty-three 
years  in  possession  without  challenging  his  title ;  and 
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1831.       that  at  any  rate  the  Respondent  had  elected  to  take 

^^^    '      Harbin  as  his  debtor  for  the  purchase-money,  of  which, 

and  another   it  was  alleged,  his  acts  afforded  clear  proof. 
tk 

'  LoT^d  Chancellor : — This  is  an  appeal  from  ajudg- 
Judguient.  ment  of  the  Lord  Chief  Baron  (Alexander)  of  the 
Court  of  Exchequer.  The  bill  was  filed  in  that  Court 
by  the  representatives  of  Hicks,  to  restrain  Morant 
from  proceeding  in  his  ejectment,  and  to  compel  him 
to  complete  the  conveyance  to  Hicks,  which  was  still 
in^eri. 

The  case  is  this.  While  Morant  was  an  infant,  his 
testamentary  guardians  sold  some  lots  of  his  estate,  in 
order  to  redeem  the  land-tax.  Hicks  became  the  pur- 
chaser of  one  of  these  lots.  The  price  ought,  in  the  terms 
of  the  Land-tax  Redemption  Act,  to  have  been  paid 
into  the  Bank  of  England,  to  the  account  of  the  Na- 
tional Debt  Commissioners;  and  in  default  of  this,  the 
conveyance  is  made  void  by  the  act,  even  although  it 
should  be  completed  at  law.  Although  the  purchaser 
should  have  paid  the  price  to  his  own  agent,  or  the 
agent  of  the  vendor,  still,  if  the  money  is  not  paid 
into  the  Bank  of  England,  as  directed  by  the  Act,  the 
title  is  void.  This  was  what  happened  here.  Hicks 
paid  the  purchase-money  to  his  agent,  who  was  also 
the  agent  of  the  vendor;  but  the  agent  did  not  pay  it 
into  the  Bank,  and  therefore  the  title  was  at  law  inva- 
lid and  void. 

The  sale  took  place  in  1800.  Morant  came  of  age 
in  1807 ;  and  after  the  lapse  of  eighteen  years  from 
that  time,  being  within  two  years  of  the  time  when  his 
remedy  by  ejectment  would  have  expired,  he  brought 
the  ejectment,  to  restrain  which  this  bill  was  filed. 
The  Lord  Chief  Baron,  after  great  hesitation,  dismis* 
sed  the  bill ;  and,  on  the  whole,  I  am  disposed  to  con- 
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cur  with  him,   although   not   on   exactly  the    same        i83i. 
grounds.     The  question  was,  whether  Morant,  after        ^^ 
his  long  acquiescence  in  the  sale,  was  not  bound,  in    and  aoother 
equity,  to  complete  the  conveyance.     The  Lord  Chief     morant. 
Baron  thought  that  there  was  negligence  on  both  sides. 
But  the  laches  of  the  one  out  of  possession  was  differ- 
ent from  that  of  the  other,  who  was   in  possession 
under  whatever  title.     I  look,  however,  very  much  to 
the  acts  of  the  purchaser.     Hicks  paid  the  money  to 
his  agent,  who  was  also  the  agent  for  the  vendors; 
but  the  agent  did  not  pay  the  money  into  the  Bank, 
and  Hicks  knew  that  he  did  not  pay  it ;  he  knew  it, 
for  he  himself  continued  to  pay  the  land-tax  on  his  lot, 
which  he  would  not  have  done  if  the  land-tax  on  the 
whole  estate  had  been  redeemed.     I  wish  it  to  be  un- 
derstood, that  my  judgment  rests,  not  merely  on  the 
ground  that  the  money  was  not  paid  into  the  Bank, 
but  on  the  ground  that  Hicks  knew  that  that  was  not 
done  which  was  necessary  to  give  validity  to  his  title. 
I  am  therefore  of  opinion,  that  the  judgment  ought  to 
be  affirmed  ;  but  in  consequence  of  the  doubts  of  the 
Lord  Chief  Baron,  and  my  own  hesitation,  I  think 
that  no  costs  ought  to  be  given. 

Judgment  affirmed,  without  Costs. 
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APPEAL 

FROM  THE  COURT  OF  CHANCERY. 

14  October  NicoL         -        .        .        .        Appellant. 

J5^  Vaughan  -        -        -         Respondent. 

Bond.     Issue. 

Exception.  Isgues  directed  by  M.  R.  as  to  a  bond  merely  upon  the  sur- 
mise and  suggestion  of  a  party,  the  bond  being  unobjec- 
tionable on  the  face  of  it,  and  all  the  evidence  as  to  the 
circumstances  under  which  it  had  been  obtained  being  be- 
fore his  Honour  upon  a  report,  made  after  inquiry  by  the 
Master.  The  Order  directing  the  issues  reversed  by  the 
House  of  Lords,  and  the  cause  remitted,  with  directions  to 
his  Honour  to  decide  upon  the  matter  himself. 

Where  a  Master  reported  that  a  bond  was  voluntary,  and  a 
party  excepted,  on  the  ground  that  the  Master  ought  to 
have  reported  that  the  bond  was  partly  for  valuable  con- 
sideration and  partly  voluntary,  and  the  party,  at  the  ar- 
gument on  the  exception,  offered  to  withdraw  it,  and  to 
have  the  bond  considered  as  merely  voluntary,  as  reported 
by  the  Master,  his  Honour  the  M.  R.  was  of  opinion  that 
the  party  was  bound  by  the  exception  to  support  the  bond 
as  partly  for  valuable  consideration,  and  refused  to  allow 
the  exception  to  be  withdrawn. 

The  late  George  Nicol,  of  Pall  Mall,  bookseller,  had 
become  acquainted  with  the  late  John  Duke  of  Rox- 
burgh, while  the  latter  was  at  Eton  School,  and  an 
intimacy  was  contracted  which  continued  till  the  death 
of  the  latter.  Nicol  also  became  intimate  with  the 
Duke's  sisters,  the  Ladies  Essex  and  Mary  Ker,  and« 
after  their  brother's  death,  assisted  them  as  a  friend  in 
the  management  of  various  legal  proceedings  in  which 
they  were  concerned,  and  in  the  management  of  their 
affairs  generally.     He  also   assisted  them  in  raising 
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various  loans  of  money,  and  became  himself  bound  as  issi. 
a  security  for  the  repayment  of  the  money,  and,  in  par- 
ticular, he  became  bound  as  co-security  with  them  to 
Coutts,  the  banker,  in  a  bond  for  10,000  /.  The  ser- 
vices rendered  to  the  ladies  by  Mr.  Nicol  were  not, 
properly  speaking,  those  of  an  agent,  although  in  ren- 
dering them  he  incurred  a  great  loss  of  time,  and  some 
trouble  and  expense,  but  those  of  an  active  friend, 
such  as  described  by  the  Lord  Chancellor  (Brougham), 
who  had  been  once  the  counsel  in  some  of  their  suits. 
He  attended  and  made  suggestions  to  their  solicitors, 
and  became  the  medium  of  communication  between 
their  solicitors  and  them ;  and  he  attended  the  consul- 
tations of  their  counsel,  and  communicated  the  result 
to  the  ladies  ;  and  in  this  way  he  became  extremely 
useful  to  them,  who  were,  as  his  Lordship  stated,  of 
retired  habits,  and  little  acquainted  with  the  proceed- 
ings of  the  world,  and  therefore  very  helpless,  and 
who  were  also  very  proud,  and  therefore  the  more 
helpless. 

The  ladies  proposed  to  give  Nicol  a  bond  for  12,000/., 
and  he  got  it  prepared  by  his  own  solicitor,  at  their 
request,  and  took  it  to  the  house  of  the  Lady  Essex 
Ker,  in  Oxford-street,  on  the  15th  of  July  1815,  where 
it  was  executed  of  the  same  date  by  both  the  ladies,  in 
the  presence  of  one  of  their  servants,  and  delivered  to 
Nicol.  The  above-mentioned  bond  to  Coutts  for  10,000/. 
was  executed  of  the  same  date. 

The  Lady  Essex  Ker,  who  had  survived  her  sister, 
and  was  her  heiress-at-law  and  sole  next  of  kin,  on 
the  20th  of  August  1819  made  her  will,  and  named 
Sir  N.  W.  Vaughan  (the  Respondent),  and  another ; 
her  executors.  By  this  will  she  left  a  legacy  of  2,000/. 
to  the  Appellant. 

In  Hilary  Term  1822,  the  executors  filed  a  bill  in 
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1831.  Chancery  against  the  heirs  and  representatives  of  the 
testatrix,  praying  that  the  will  might  be  established, 
and  the  trusts  thereof  carried  into  execution,  and  the 
usual  accounts  taken.  In  Easter  Term  1824,  the  heirs- 
at-law  of  Lady  Essex  Ker  filed  their  bill  in  Chancery 
against  the  executors,  praying  that  it  might  be  decreed 
that  the  executors  should  admit  assets,  or  that  an  ac- 
count of  the  personal  estate  might  be  taken  ;  and  on 
the  30th  June  1825,  the  usual  decree  was  made  in  both 
causes,  and  Nicol  brought  his  charge  upon  the  bond  for 
12,000/.  into  the  Master's-office. 

In  the  discussions  upon  these  claims  before  the 
Master,  it  was  suggested  for  the  first  time  by  the  soli- 
citor for  the  executor  of  Lady  Essex  Ker,  that  the 
bond  for  12,000/.  given  by  the  Ladies  Ker  to  Mr. 
Nicol  was  merely  an  indemnity  bond,  and  that  the 
same  had  been  given  by  the  said  Ladies  Ker  to  Mr. 
Nicol  only  as  an  indemnity  against  the  liabilites  he  had 
entered  into  on  behalf  of  the  said  ladies,  in  becoming 
jointly  bound  with  them  for  securing  to  Messrs.  Coutts 
&  Company  the  sum  of  10,000/.  The  charge  thus 
made  against  the  validity  of  Mr.  Nicol's  claim  to  re- 
cover the  whole  sum  of  12,000/.  and  interest  thereon, 
for  his  own  benefit,  was  unsupported  by  evidence, 
unless  the  accidental  circumstance  that  the  bond  to 
Messrs.  Coutts  &  Company  for  10,000/,  bore  date 
the  same  day  with  the  bond  for  12,000/.  can  be  con- 
sidered as  affording  a  possible  inference  that  such 
might  have  been  the  case.  The  point,  however,  was 
insisted  upon  by  the  solicitor  for  the  executor  of  the 
Lady  Essex  Ker ;  and  in  order  to  enable  the  Master 
more  fully  to  enter  upon  and  inquire  into  the  consi- 
deration of  the  said  bond  for  12,000/.,  and  the  cir- 
cumstances under  which  it  was  given,  it  was  arranged 
between  tlie  parties  in  the  said  three  causes  and  the 


Vaughan. 


ON  APPEALS  AND  WRITS  OF  ERROR.  423 

said  Mr.  Nicol,  that  an  order  should  be  obtained  Stu-  1831. 
thorizing  the  said  Master  to  inquire  into  all  the  circum-  nicol 
stances  relating  to  the  said  bond  for  12,000/.,  and 
that  Mr.  Nicol  should  be  examined  respecting  the 
same;  and  accordingly,  on  the  28th  of  April  1827,  an 
Order  was  pronounced  in  the  said  Court  of  Chancery^ 
on  the  application  of  the  said  complainant,  Sir  Robert 
Williams  Vaughan,  and  on  which  application  the  other 
parties  interested  appeared,  whereby  it  was  ordered, 
that  the  said  Master  should  be  at  liberty  to  inquire 
into  the  consideration  and  all  the  circumstances  rela- 
tive to  the  said  bond  for  12,000/.  And  whereby  it 
was  further  ordered,  that  the  said  complainants  in 
the  said  three  causes  should  be  at  liberty  to  examine 
the  said  George  Nicol  upon  interrogatories,  and  that 
the  said  George  Nicol,  and  the  said  complainants  in 
the  said  three  causes,  should  be  at  liberty  to  examine 
any  of  the  other  parties  in  the  said  three  causes,  or 
witnesses,  if  necessary,  relative  to  the  said  bond.  And 
by  the  same  Order,  it  was,  by  consent  of  all  parties, 
ordered,  that  the  said  George  Nicol  should  be  at  li- 
berty to  exhibit  interrogatories  for  his  own  examina- 
tion, and  that  he  the  said  George  Nicol,  and  all  par- 
ties, should  produce  before  the  Master,  upon  oath,  all 
papers  and  writings  relative  to  the  said  bond,  as  the 
Master  should  direct 

In  pursuance  of  the  last  Order,  interrogatories  were 
exhibited  by  the  Plaintiff,  Sir  R.  W.  Vaughan,  for 
the  examination  of  Mr.  Nicol  relative  to  the  circum- 
stances and  consideration  of  the  said  bond. 

On  the  4th  day  of  August  1827,  Mr.  Nicol  was 
examined  upon  these  interrogatories  by  Master  Cox ; 
he  was  then  in  his  87th  year,  and  the  examination  took 
place  under  the  painful  circumstances  of  his  being 
contined  to  his  bed  of  the  illness  of  which  he  died. 
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1831.  The  Master,  in  his  report,  set  out  a  correspondends 

between  Ladies  Ker  and  Nicol,  which  was  produced 
by  the  solicitor  of  the  latter,  to  show  the  nature  of 
the  services  which  Nicol  had  rendered  them,  and  also 
to  show  that  he  had  no  undue  influence  over  them ; 
and  on  considering  the  letters,  the  examination  of 
Nicol,  and  all  the  circumstances  stated  in  the  report 
relative  to  the  10,000  /.  to  Coutts,  he  certified  that  the 
12,000  /.  bond  was  not  a  bond  of  indemnity^  but  was  a 
voluntary  bond^  given  as  a  bounty  to  Nicol,  without  any 
consideration  hoeing  been  paid. or  green  by  him  for  the 
same. 

To  this  report  both  parties  excepted :  Vaughan,  be- 
cause the  Master  had  not  certified  that  the  bond  ^sf^ 
a  bond  of  indemnity ;  and,  Nicol,  because  he  had  not 
certified  that  it  was  a  bond  partly  for  gratuitous  ser- 
vices, and  partly  for  money  lent;  he  having  advanced 
some  small  sums  to  the  ladies,  for  which,  by  agree- 
ment with  them,  he  had  destroyed  the  vouchers  on 
receiving  the  bond. 

In  June  1828,  George  Nicol  died,  leaving  his 
son,  the  Appellant,  his  personal  representative. 

In  the  course  of  the  argument  on  the  exceptions,  the 
Master  of  the  Rolls  intimated  his  opinion  to  be,  that 
the  Appellant  was  bound  by  the  exception  to  support 
his  bond  as  given  partly  for  services  and  partly  for 
money  lent;  upon  which  the  Appellant  offerred  to 
withdraw  his  exception,  and  to  have  the  bond  con* 
sidered  as  simply  a  voluntary  bond,  or  as  a  remunera- 
tion for  voluntary  services ;  and  prayed  that  the  Master's 
report  might  be  confirmed.  The  Master  of  the  Rolls 
would  not  allow  the  exception  to  be  withdrawn.  All 
parties  who  could  give  any  additional  evidence  as  to 
the  bond  being  dead,  the  Appellant  was  desirous  that 
the  Master  of  the  Rolls,  having  the  whole  of  the  evi- 


ON  APPEALS  AND  WRITS  OF  ERROR.  425 

dence  before  him,  should  decide  on  the  merits  without  1831. 
directing  any  issue.  His  Honour,  however,  refused  ; 
and,  by  order,  dated  29  June  1829,  directed  the 
following  issues  to  be  tried  at  law,  (refusing  to  direct 
the  examination  of  George  Nicol  to  be  read  for  the 
Appellant  at  the  trial.) 

First,  Whether  the  said  bond  for  12,000/.  to  the 
said  George  Nicol  was  executed  by  the  said  Lady 
Essex  Ker  and  Lady  Mary  Ker,  as  to  any  and  what 
part  thereof  for  services  performed  by  the  said  George 
Nicol  for  the  said  Ladies  Essex  Ker  and  Marv  Ker,  or 
as  to  any  and  what  part  thereof  for  money  lent  and 
advanced  by  him  to  the  said  Lady  Essex  Ker  and  Lady 
Mary  Ker. 

Second,  Whether  the  said  bond  was  executed  by  the 
said  Lady  Essex  Ker  and  Lady  Mary  Ker  as  to  any 
and  what  part  of  the  same  as  a  bond  of  indemnity  to 
the  said  George  Nicol  in  respect  of  the  engagements 
as  an  obligor  with  the  said  Lady  Essex  Ker  atad  Lady 
Mary  Ker,  in  a  bond  of  the  same  date  to  Messrs. 
Coutts  and  Company  for  10,000  /.,  or  in  respect  of  any 
other  engagements  into  which  the  said  George  Nicol 
had  entered  as  a  security  for  the  said  Ladies  Essex 
Ker  and  Mary  Ker  :  and 

Third,  Whether  the  said  bond  to  the  said  George 
Nicol  was  to  any  and  what  part  of  the  said  sum  of 
12,000  /.  intended  by  the  said  Ladies  Essex  Ker  and 
Mary  Ker  as  a  gift  to  the  said  George  Nicol :  and  the 
representatives  of  the  said  George  Nicol  were  to  be 
Plaintiffs  in  the  first  and  last  of  the  said  issues ;  and 
the  Plaintiffs  in  Equity  were  to  be  the  Defendants  in 
those  issues ;  and  in  the  second  issue  the  Plaintiffs  in 
Equity  were  to  be  Plaintiffs  at  Law,  and  the  represen- 
tatives of  the  said  George  Nicol  to  be  Defendants  at 
Law;  who   respectively  were   forthwith  to  name  an 

VOL.  II.  F  F 
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1831.  attorney,  appear  and  plead  to  issue  ;  and  it  was  ordered 
NicoL  *^^^  ^^  should  be  referred  to  the  Master  to  settle  such 
f>'  issues  in  case  the  parties  differed  about  the  same; 

and  the  Judges  of  the  Court  of  King's  Bench  were  to 
be  at  liberty  to  indorse  any  matter  specially  upon  the 
postea  ;  and  his  Honour  did  reserve  the  consideration 
of  all  further  directions,  and  of  the  costs  of  the  said 
suits,  in  like  manner  as  the  same  were  reserved  by  the 
said  former  decree,  until  after  the  trial  of  the  said 
issues ;  and  any  of  the  parties  were  to  be  at  liberty  to 
apply  to  the  Court  as  there  should  be  occasion. 

From  this  order  of  the  29th  June  1829,  directing 
the  issues,  the  Appellant  appealed  for  the  following 
among  other  reasons : 

1st.  Because,  inasmuch  as  no  witnesses  are  now 
living  who  can  be  examined  viva  voce  on  the  trial  of 
the  said  three  issues,  or  any  of  them,  the  precise  and 
only  question  which  could  properly  be  made  the  sub- 
ject of  an  issue  was  actually  before  his  Honour  the 
Master  of  the  Rolls,  upon  argument  of  the  said  excep- 
tions of  the  29th  of  June  1829,  and  therefore  no  issue 
was  necessary. 

2d.  Because  if  any  issue  were  directed,  the  second 
issue  only  of  the  said  three  issues  was  proper  to  be 
directed. 

3d.  Because  if  any  issue  were  directed,  the  order 
directing  the  same  ought  to  have  contained  a  direction 
that  the  aforesaid  examination  of  the  said  George  Nicol 
should  be  read  as  evidence  on  the  part  of  the  Appel- 
lant. 

For  the  Respondent  it  was  contended,  that  there  was 
evidence  to  go  to  a  jury,  to  show  that  the  bond  was 
a  bond  of  indemnity—  that  it  was  a  bond  taken  by  an 
agent— and  that  it  had  been  obtained  by  undue  in- 
fluence—and that  the  order  ought  to  be  confirmed. 
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Lord  Chancellor : — ^The  main  question  in  this  case 
is,  whether  the  bond  given  to  Nicol  by  the  Ladies 
Essex  and  Mary  Ker  was  a  voluntary  gift,  or  a  bond 
of  indemnity.     Nicol  had  been  on  intimate  terms  with 
their  brother,  the  late  Duke  of  Roxburgh,  and  by  that 
means  became  intimate  with  the  rest  of  the  family, 
and,  after  the    Duke's   death,  he  performed  various 
friendly  services  for  the  ladies,  for  which  they  were 
under  great  obligations  to  him.     Both  the  ladies  exe- 
cuted this  bond   to  him,    and  the  Lady  Essex  Ker, 
who  survived  the  other,  left  him  2,000/.  by  her  will. 
The  executors  filed  their  bill  to  have  the  will  estab- 
lished, and  for  the  usual  purposes  in  such  cases ;  and 
Nicol  claimed  both  the  legacy  of  2,000/.  and  the 
12,000/.  in  the  bond.     His  Honour  the  Master  of  the 
Rolls  directed  a  reference  to  the  Master,  to  inquire 
into  the  circumstances  under  which  the  bond  had  been 
executed  and  given.     The  Master  made  the  inquiry ; 
and  in  his  report  certified,  amongst  other  things,  that 
the  bond  in  question  was  not  a  bond  of  indemnity, 
but  a  voluntary  one.     This  disposed  of  two  questions : 
first,  that  the  bond  was  voluntary ;  secondly,  that  it 
was  not  a  bond  of  indemnity.     Nicol  excepted  to  this 
report,  on  the  ground  that  it  ought  to  have  stated  that 
the  bond  was  partly  voluntary  and  partly  for  conside- 
ration ;  and  the  other  parties  excepted  to  it  inasmuch 
as  it  had  not  stated  that  the  bond  was  a  bond  of  in- 
demnity.   The  Master  of  the  Rolls  then  directed  issues 
to  try  whether  the  bond  was  voluntary  in  the  whole, 
or  whether  it  was  partly  voluntary  and  partly  onerous, 
to  use  the  language  of  the  Scotch  law;  and  next, 
whether  it  was  a  bond  of  indemnity.     In  the  present 
case,  as  there  are  abundant  assets,  it  matters  not  whe- 
ther the  bond  be  wholly  voluntary,  or  partly  for  con- 
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1831.       sideration;  and  the  material  question  in  the  caus^  is, 
^~^^y^      whether  this  was  a  bond  of  indemnity  ? 

^.  But  the  question  which  your  Lordships  have  at  pre- 

Vaughav.    ^^^  ^^  determine  is,  whether  the  Master  of  the  Rolls 
was  right  in  directing  the  issues  at  all.     On  that  point 
I  entertain  a  very  strong  opinion,  and  that  is,  that  you 
are  not,  merely  on  the  suggestions  and  surmises  of  a 
party,  to  direct  an  issue  to  try  whether  that  is  a  bond 
of  indemnity  which  does  not,  on  the  face  of  it,  in  the 
least,  purport  to  be  a  bond  of  indemnity,  more  espe- 
cially when  there  is  no  parol  evidence  to  be  given  either 
way.     If  the  Respondents  say  that  this  is  a  bond  of 
indemnity,  which  does  not  on  the  face  of  it  purport  to 
be  any  such  thing,  the  burden  of  proof  lies  on  them ; 
and  so  it  does  on  all  parties  stating  objections  to  a  bond 
which  do  not  appear  on  the  face  of  it,  the  seal  taking 
away  all  question  as  to  the  consideration.     If  issues 
were  to  be  directed  in  these  cases  on  mere  su^estions 
and  surmises,  one  does  not  know  where  they  would 
end,  as  some  objections  might  be  made  to  all  bonds. 
It  is  argued  that  the  bonds  were  executed  on  the  same 
day ;  but  then  they  were  for  different  sums :  and  as  to 
the  2,000/.  legacy,  the  will  of  Lady  Essex  Ker  makes 
no  reference  to  the  bond,  thereby  indicating  the  inten- 
tion of  the  testatrix  to  give  the  2,000  /.  ultra  the  bond. 
Then  all  that  remains  to  show  that  this  is  a  bond  of 
indemnity  is   the  identity    of  date;  and  it  is    going 
a  great  way  to  say  that  an  issue  should  be  directed  on 
so  very  slender  a  foundation.     I  would  propose,  there- 
fore, that  the  Order  be  reversed  ;  and  that  the  cause 
be  sent  back  to  his  Honour,  with  directions  to  go  into 
the  matter,  and  decide  the  question  on  the  letters  and 
the  other  evidence  before  him ;  thus  keeping  open  for 
the  Court  below  the  questions  of  whether  a  bond  of 
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indemnity  or  not,  and  whether  Nicol  was  an  agent  for  I83i. 
these  ladies,  &c.  These  questions  were  never  argued  nicol 
below ;  and  your  Lordships'  directions  will  merely  be  «• 

for  his  Honour  to  deal  with  the  matter  himself,  instead 
of  sending  it  to  a  jury. 

Lord  Lyndhurst : — I  agree  that  this  is  not  a  case  for 
an  issue,  as  the  whole  of  the  evidence  was  before  the 
Master  of  the  Rolls,  for  himself  to  decide  upon.  As 
to  the  question  whether  this  was  a  bond  of  indemnity, 
I  shall  say  little  as  to  that,  since  the  point  is  to  be  sent 
for  the  Court  below  to  decide  upon.  The  bond  on 
the  face  of  it  is  not  a  bond  of  indemnity,  and  the 
burden  of  proof  is  on  those  who  say  that  it  is  a  bond 
of  indemnity.  After  this  intimation  of  our  opinion, 
I  agree  that  the  matter  should  be  remitted  to  the 
Master  of  the  Rolls,  that  he  may  deal  with  it  as  he  may 
see  fit 

Order  reversed,  and  the  cause  remitted  accordingly. 
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The  Hon.  Edward  Mullins  and 

OTHERS     -  -  -  - 

against 

John  Townsend,  Esq.         -        -    Respondent. 

Certain  estates  were  devised  to  A.  for  life,  then  to  jB.  for  life, 
then  to  the  sons  of  JB.  in  tail  male.  During  the  tenancy 
of  A.,  a  bill  was  filed  by  a  creditor  of  the  testator  for  a  sale 
of  part  of  the  estates.  No  inquiry  into  the  incumbrances 
affecting  the  estates  was  directed ;  and  the  trustees  for  the 
tenants  in  tail  were  not  made  parties  to  the  suit  The  lands 
were  sold,  and  a  conveyance  executed  by  the  o£Bcer  of  the 
Court,  and  by  A,,  and  subsequently  (though  not  till  after 
a  compromise  had  been  effected),  by  J5. ;  and  the  residue 
of  the  purchase-money  was  ordered  to  be  invested  for  the 
benefit  of  A.  Held,  that  the  bill  was  defective  for  want  of 
proper  parties ;  and  the  whole  transaction  was  properly  set 
aside  after  the  death  of  the  two  tenants  for  life,  and  at  the 
suit  of  the  first  surviving  tenant  in  tail ;  and  that  the  ac- 
counts were  properly  directed  to  be  taken  from  the  period 
of  the  death  of  the  second  tenant  for  life. 

Where  a  Plaintiff  in  a  Bill  is  abroad  on  foreign  service  with 
his  regiment,  the  Defendant,  who  might  have  pushed  on 
the  proceedings,  cannot,  on  the  Plaintiff's  return  some 
years  afterwards,  discharge  the  Bill  on  account  of  the 
delay. 

Where  a  Defendant  in  a  Bill  thinks  he  can  rely  on  an  objec- 
tion of  want  of  parties  to  the  Bill,  he  must  make  that  ob- 
jection in  the  Court  below,  and  will  not  be  allowed  to  make 
it  for  the  first  time  when  the  Case  comes  before  this  House 
on  appeal. 

Maurice  FITZGERALD,  of  Kerry,  Esq.,  by  a 
Will,  dated  the  7th  October  1774,  and  by  Codicil 
thereto,  dated  26th  May  1776,  charged  his  real  estate 
with  payment  of  his  debts,  and  devised  all  such  real 
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estates  as  he  should  die  possessed  of,  (in  case  he  should 
die  without  issue),  to  St.  Leger  St.  Leger,  afterwards 
Lord  Doneraile,  and  John  Townsend,  Esq.,  in  trust 
for  the  use  of  Lady  Anne  Fitzgerald,  the  testator's 
wife,  for  life;  remainder  to  Richard  Boyle  Townsend, 
testator's  only  nephew,  for  life  ;  remainder  to  the  first 
and  other  sons  of  the  said  Richard  Boyle  Townsend, 
in  tail  male ;  with  power  to  the  said  Richard  Boyle 
Townsend  to  charge  the  said  estates  with  a  jointure 
not  exceeding  300/.,  and  with  3,000/.  as  portions  for 
younger  children.  The  testator  died  in  June  1779, 
leaving  Lady  Anne,  his  widow,  and  Richard  Boyle 
Townsend,  his  heir-at-law.  Lady  Anne,  as  sole  execu- 
trix, proved  the  will.  On  the  14th  of  May  1784, 
Richard  Boyle  Townsend  married  Henrietta  Newen- 
ham,  and  by  a  settlement  of  that  date  conveyed  the 
lands  in  Kerry  to  the  trustees  named  in  Maurice  Fitz- 
gerald's will,  upon  trust  to  pay  300/.  per  annum  to 
Henrietta,  his  intended  wife,  in  the  event  of  her  sur- 
viving him,  and  to  raise  3,000/.  as  portions  for  younger 
children.  The  present  Respondent  was  the  eldest  sur- 
viving son  of  that  marriage,  and  there  were  younger 
children.  Shortlv  after  the  decease  of  the  testator, 
Thomas  Mullins,  afterwards  Lord  Ventry,  the  father 
of  the  Appellants,  filed  his  bill  against  the  said  Lady 
Anne  Fitzgerald,  Richard  Boyle  Townsend,  and  the 
trustees  created  under  the  deed  of  settlement  made  on 
Maurice  Fitzgerald's  marriage,  and  charged  that  the 
said  Maurice  Fitzgerald  had  been  indebted  to  him  in 
various  sums  of  money  ;  and  that  the  said  Lady  Anne 
alleged  that  the  said  Maurice  Fitzgerald  had  not  left  suf- 
ficient personal  fortune  to  discharge  the  said  demands ; 
that  the  trustees  under  former  settlements  alleged 
that  there  were  previous  outstanding  debts  not  then 
satisfied  ;  and  he  therefore  prayed  for  an  account  of  the 
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personal  fortune  of  the  testator,  and  of  the  debts  due  by 
the  testator  at  the  execution  of  his  marriage  settlement ; 
and  that  a  sale  of  a  sufficient  part  of  the  real  estates 
might  take  place  to  satisfy  the  demands  of  the  said 
Thomas  MuUins  and  other  creditors.     St.  Leger  St 
Leger,  and  John  Townsend,  the  trustees  under  the 
will  of  the  said  Maurice  Fitzgerald,  were  not  made 
parties  to  this  suit,  nor  was  a  trustee  under  a  former 
deed  executed  for  the  purpose  of  raising  portions  for 
younger  children.     Lady  Anne  put  in  an  answer,  con- 
testing the  validity  of  the  demand  made  by  Thomas 
MuUins ;  and  for  nearly  two  years  that  suit  was  not 
proceeded  in.      A  decree  similar  to  that  which  had 
been  prayed  for  by  MuUins  was  obtained  by  another 
creditor ;  but  Mullins  did  not  prove  his  demand  under 
that  decree.     In  April  1782  he  prosecuted   his  own 
suit,  and  obtained  a  decree,  by  which  certains  accounts, 
prayed  by  his  bill,  were  directed;  but  no  account  of  the 
incumbrances  affecting  the  real  estates  of  the  testator 
was  ordered.     The  present  Respondent  charged  in  his 
original  bill  filed  in  the  Court  of  Exchequer  in  Ireland, 
that  this  omission  was  designed  to  conceal  from  the 
Court  the  want  of  proper  parties.     In  July  1783  the 
proper  officer  of  the  Court  made  his  report,  stating 
that  the  testator,  Maurice  Fitzgerald,  died  seised  o( 
certain  real  estates  in  the  county  of  Kerry;  but  that  no 
evidence  was  laid  before  him  as  to  the  personal  estate 
of  the  testator ;  that  the  testator  was,  at  his  death,  in. 
debted  to  the  said  Thomas  Mullins,  on  bond  and  by 
judgment,  for  principal  interest  and  costs,  in  the  sum 
of  1,275/.;   and  that  there  were  various  sums  due  to 
other  persons  mentioned  in  his  report.  It  was  afterwards 
ordered  that  Lady  Anne  should,  in  six  months,  pay  the 
sums  reported  due,  or,  in  default,  that  the  lands,  or  a  com- 
petent part  thereof,  should  be  sold  by  the  officer  of  the 
Court  for  the  benefit  of  Mullins  and  the  other  creditors. 
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This  decree  was  afterwards  made  up  and  enrolled;        83' • 
and  the  following  words  were  inserted  in  the  enrol-      Muums 
ment :  "  And  the  remainder,  if  any,  of  the  purchase-     *"^  ^^**®" 

money,  he,  the  said  officer,  is  to  pay  over  to  the  said    Towmsekd. 

Lady  Anne  Fitzgerald,  upon  her  making  out  a  good 
"  and  sufficient  title  to  such  person  or  persons  as  shall 
"  be  declared  the  purchaser  or  purchasers  of  the  said 
"  lands  and  premises."  At  the  time  of  this  decreie 
there  was  no  tenant  in  tail  under  the  will  of  Maurice 
Fitzgerald  in  esscj  B  ichard  Boyle  Townsend,  the  tenant 
for  life  in  remainder  expectant  on  the  death  of  Lady 
Anne,  being  then  unmarried ;  but  before  the  sale  was 
effected,  Richard  Boyle  Townsend,  having  intermar- 
ried with  Henrietta  Newenham,  an  eldest  son,  (since 
deceased  without  issue),  and  the  Respondent,  were 
born.  The  lands  were  put  up  to  sale  in  May  1786, 
and  afterwards,  in  July  of  the  same  year,  (the  first  sale 
having  been  set  aside) ;  and  at  the  second  sale  they 
were  purchased  by  Thomas  Rice,  on  behalf  of  Thomas 
Mullins,  for  5,050/. ;  and  on  the  following  day  an 
order  was  made,  that  on  the  creditors  signing  receipts 
for  their  demands,  and  Rice  paying  the  balance  of  the 
purchase-money  into  the  Bank,  the  officer  of  the  Court 
should  execute  a  conveyance  of  the  lands  to  Thomas 
Rice.  The  receipts  were  signed,  the  balance  paid  into 
the  Bank,  and  the  officer  of  the  Court  and  Lady  Anne 
executed  the  conveyance  ;  but  though  R.  B.  Townsend 
was  named  a  party  in  it,  he  did  not  execute  it  In 
June  1788,  R.  B.  Townsend  made  a  motion  in  the 
Court  to  set  aside  the  sale,  alleging,  among  other 
reasons,  that  the  lands  had  been  sold  at  a  gross  under- 
value. On  account  of  the  absence  of  MuUins,  this 
motion  stood  over  till  the  following  term.  The  Res- 
pondent alleged,  that  between  June  and  November 
a  negociation  took  place  between  R.  Boyle  Townsend 
and   Mullins,  in  consequence   of  which   the   former 
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1831.  agreed  to  accept  500/.  for  himself  and  100/.  for  his 
MuLLiNs  attorney,  and  to  discontinue  his  opposition  to  the  sale; 
tiod  oiher»     ^^^  ^j^^  g^ j  j  moncy  was  paid  ;  that  Mullins  afterwards 

TowNSEND.  put  in  an  affidavit  in  answer  to  the  motion,  and  that 
this  affidavit  remaining  without  reply,  the  Court  be- 
lieved the  motion  had  been  abandoned,  and  it  was 
ordered  to  be  discharged  with  costs,  which  costs  were 
never  demanded  of  the  said  R,  Boyle  Townsend,  who 
shortly  afterwards  executed  the  conveyance  to  Rice  as 
trustee  for  Mullins.  In  1805,  the  Respondent  ob- 
tained a  commission,  as  cornet  in  the  14th  Dragoons  ; 
.and  shortly  afterwards,  by  the  death  of  his  elder 
Lrother  unmarried,  he  became  entitled,  as  first  tenant 
in  tail  under  the  will  pf  Maurice  Fitzgerald.  In  Janu- 
ary 1808,  having  become  acquainted  with  the  circum- 
stances attending  the  sale  of  the  estate,  he  filed  two 
bills  against  Thomas  Mullins  (whor  had  in  the  mean 
time  been  created  a  Peer  by.  the  title  of  Lord  Ventry), 
praying  that  the  sale  might  be  set  aside;  that  Lord 
Ventry  should  be  ordered  to  re-convey  the  estate  to 
a  trustee  for  the  lives  of  Lady  Anne  Fitzgerald  and 
Richard  Boyle  Townsend,  with  remainder  to  the 
Respondent  in  tail  male,  remainder  to  the  younger 
brothers  of  the  Respondent  in  tail  male,  according  to 
the  provisions  contained  in  the  will  of  Maurice  Fitz- 
gerald.  In  July  1808  Lord  Ventry  answered  the  bill ; 
and  in  May  1809,  the  replication  was  filed.  In  Oc- 
]l;ober  1808  the  Respondent  was  ordered  upon  foreign 
service,  and  he  continued  abroad  with  his  regiment  in 
Europe  or  America  till  1823.  In  December  1823, 
having  obtained  leave  of  absence  for  the  purpose,  he 
filed  his  amended  bilU  In  January  1824  Lord  Ventry 
died  without  having  answered  it.  Bills  of  revivor 
were  then  filed;  and  in  the  mean  time  Lady  Anne 
Fitzgerald,  and  Richard  Boyle  Townsend,  the  Respon- 
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dent's  father,  both  died.  The  cause  came  on  for 
bearing,  and  on  the  11th  May  1827  the  Court  decreed, 
that  the  Orders  made  in  April  1782,  and  in  July  178S, 
should  be  set  aside  for  want  of  proper  parties ;  but 
that  the  accounts,  taken  in  that  cause  should  not  be 
taken  over  again ;  that  the  sale  of  the  lands  in  July 
1786,  and  the  supposed  confirmation  thereof,  should 
be  set  aside  as  void  as  against  the  Respondent ;  that 
the  deed  of  conveyance  under  that  bill  should  be  deli- 
vered up  to  be  cancelled ;  that  the  lands  in  question 
should  be  re-conveyed  to  the  uses  of  the  will  of  Maurice 
Fitzgerald,  discharged  of  all  claims  on  the  part  of  the 
representatives  of  Lord  Ventry ;  that  the  Respondent 
was  entitled  to  the  rents,  &c.  from  22d  November 
1826  (the  day  of  the  death  of  Richard  Boyle  Town- 
send),  upon  payment  of  the  sum  of  money  for  which 
the  lands  were  sold,  with  interest,  calculated  at  six  per 
cent,  from  the  death  of  the  said  R.  B.  Townsend,  and 
that  accounts  should  be  taken  between  the  parties,  &c. 

From  this  decree  the  Appellants  appealed  to  the 
House  of  Lords,  insisting,  among  other  reasons,  on 
the  legality  and  fairness  of  the  whole  transaction ;  de- 
claring that  in  the  suit  instituted  by  Thomas  Mullins, 
in  the  Court  of  Exchequer,  there  was  no  defect  of 
parties  ;  that  it  was  contrary  to  the  practice  of  courts 
of  equity  to  declare  former  decrees  erroneous  merely 
for  the  want  of  proper  parties,  when  the  persons  seek- 
ing to  set  them  aside  had  either  been  themselves  parties 
or  had  had  their  interests  properly  represented  ;  that 
the  Respondent  not  having  been  born  when  the  said 
decrees  were  pronounced,  was  fully  and  effectually 
bound  thereby,  the  person  in  whom  the  first  estate  of 
inheritance  was  vested  having  been  before  the  Court, 
The  Respondent  prayed  the  House  to  affirm  the  decree, 
on  the  grounds  that  the  trustees  under  the  will  of 
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Maurice  Fitzgerald,  for  persons  not  in  esse^  were  not 
parties  to  the  original  cause ;  that  the  Respondent's 
elder  brother,  who  had  been  previously  born,  was  not 
in  any  way  made  a  party  to  that  cause;  that  the  de- 
cree of  1783  directed  a  sale  of  the  lands  without 
directing  any  inquiry  as  to  the  incumbrances  a£fecting 
the  same ;  and  directed  the  residue,  if  any,  of  the 
purchase-money,  to  be  paid  to  Lady  Anne  Fitzgerald, 
who  was  only  tenant  for  life ;  that  the  said  decree  was 
otherwise  beneficial  to  the  tenant  for  life,  to  the  preju- 
dice of  the  remainder-man ;  that  it  did  not  direct  any 
inquiry  as  to  what  part  of  the  estate  was  most  fit  to 
be  sold ;  and  that  the  sale  in  question,  and  its  supposed 
confirmation,  and  all  the  circumstances  attending  the 
same,  were  a  fraud  upon  the  Court,  to  the  prejudice 
of  the  Respondent  and  his  then  elder  brother,  who 
were  at  that  time  infants. 

The  case  having  been  heard  at  the  bar  of  the  House 
of  Lords : 


Judgment. 


Lord  Lyndhurst  delivered  Judgment : — This  was  a 
case  arising  out  of  a  bill  filed  in  the  Court  of  Exche- 
quer in  Ireland,  and  the  object  of  the  bill  was  to  obtain 
an  account  of  the  personal  estate  of  Maurice  Fitzgerald, 
deceased,  and  for  the  sale  of  a  sufficient  portion  of  his 
real  estate  as  would  pay  the  debts  he  owed  at  the  time  of 
his  death.  The  decree  obtained  in  1783  had  directed 
an  account  of  his  estate,  but  there  were  no  directions 
given  to  find  what  were  the  incumbrances  on  the  estate. 
There  was  a  sale  of  a  sufficient  portion  of  the  real  estate 
for  the  purpose  of  satisfying  the  bill,  but  there  was  this 
extraordinary  circumstance  connected  with  it,  that  there 
was  an  order,  that  after  payment  of  the  debts  the  sur- 
plus should  be  paid  over  to  the  tenant  for  life.  His 
LK>rdship  was  of  opinion  that  the  whole  proceeding 
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Was  full  of  irregularity:  in  the  first  place,  there  were        issi. 
not  the  proper  parties  to  the  bill;  in  the  next  place,      mollins 
there  ought  to  have  been  an  account  of  the  incum-     andotheit 
brances  upon  the  estate;  and  in  the  third  place,  there    Towmsend. 
ought  not  to  have  been  this  order  to  pay  over  the  sur- 
plus to  the  tenant  for  life.     That  part  of  the  order  had 
not  been  executed ;  it  was,  therefore,  unnecessary  that 
he  should  trouble  their  Lordships  with  any  further 
observations  upon  it :  but  that  to  which  he  wished  to 
direct  their  attention  was  matter  of  quite  a  different 
description.     When  the  estate  was  put  up  to  sale,  it 
was  purchased  by  the  Plaintiff,  Mullins.     A  person 
named  Thomas  Rice  had  bought  the  property  in  his 
own  name,  but  in  substance  and  in  fact  the  purchase 
was  made  for  Mullins.      He   was  satisfied  that  the 
estate  had  been  sold  under  the  value  as   it  existed 
at  the  time  of  the  sale.     An  application  was  made 
after  the  sale,  by  the  tenant  for  life  in  remainder,  to  set 
aside  the  sale,  and  to  order  a  new  sale  of  the  estate. 
According  to  the  practice  of  the  Court  of  Exchequer 
in  Ireland,  that  application  might  probably  have  been 
successful,  had  it  been  persisted  in,  but  it  happened 
that  the  parties  were  not  all  in  Court.     The  cause  was 
entered  for  hearing  in  one  term,  but  the  order  for  the 
hearing  was  enlarged  till  the  following  term,  on  ac- 
count of  the  absence  of  the  purchaser,  who  happened 
to  be  away  from  town.     The  delay  afforded  an  oppor- 
tunity for  an  arrangement  between  the  parties,  and  the 
tenant  for  life  in  remainder  agreed  with  Mullins  to 
withdraw   his   objection    if  he  obtained  for  himself 
a  sum  of  500  /.,  and  for  his  solicitor  a  sum  of  100  /. 
The  objection  was  carried  forward  in  form,  but  it  was 
not  really  prosecuted,  and  was  ultimately  abandoned. 
The  Court  below,  when  the  circumstances  were  brought 
before  it  by  the  Plaintiff  in  the  present  suit,  was  of 
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1831.       opinion,    on  these  facts,    that  this   was  a  fraudulent 
MuLtiNs     transaction  as  against  the  persons  in  remainder,  who 
mid  others    were  then  infants  of  a  very  tender  age ;  and  what  made 
TowKSEKD.    it  more  objectionable  was,  that  their  trustees  were  not 
parties  to  the  suit.     The  present  suit  was  instituted  by 
the  first  tenant-in-tail  in  remainder,  after  the  parties 
had  become  of  age,  for  the  purpose  of  setting  aside 
this  transaction.     An  objection  was  now  made  to  this, 
that  the  suit  wias  not  prosecuted  with  due  diligence. 
The  suit  was  instituted  in  1808,  and  was  not  prosecuted 
till  the  year  1823.     The  objection  did  not  lie  with  the 
Defendant  Mullins,  who  had  an  opportunity  of  pushing 
on  the  suit ;  besides  which,  it  seemed  to  his  Lordship 
that  there  was  an  excuse  for  the  Plaintiff,  for  he  was 
in  the  Army  on  service  abroad.     There  was,  therefore, 
no  objection  to  the  claim  of  the  present  Respondent, 
the  Plaintiff  in  the  suit,  upon  that  ground.     Another 
objection  made  in  this  appeal  was  one  founded  upon 
a  point  of  form,   that  certain  parties  ought  to  have 
been  made  parties  to  this  suit  who  were  not  put  in  the 
bill  as  parties.     It  was  said,  that  they  were  out  of  the 
jurisdiction ;  but  it  was  alleged,  on  the  other  side,  that 
there  was  no  evidence  of  that.     It  was  true  there  was 
no  such  evidence,  but  then  it  seemed  to  him  that  this 
objection  ought  to  have  been  made  in  the  Court  be- 
low, and  it  was  too  late  to  make  it  in  the  first  instance 
when  the   case  came  before  that   House  on  appeal. 
There  was  another  objection  arising  upon  the  form  of 
the  decree  itself,  that  it  was  to  take  effect  only  from 
the  date  of  the  death  of  the  tenant  for  life  in  remainder, 
and  the  account  was  only  ordered  to  be  taken  from  that 
period.     That  was  a  favourable  mode  of  framing  thq 
decree  for  the  Appellants ;  but  even  if  it  had  not  been 
so,  the  parties  below  had  not  intimated  their  desire 
that  the  whole  transaction  should  be  unravelled  from 
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the  beginning.      Under  these  circumstances  it  was       issi. 
only  necessary  that  the  transaction  should  be  examined     muluns 
from  the  death  of  the  second  tenant  for  life,  and  conse-    and  others 
queutly  from  the  commencement  of  the  interest  of  the   Towksekd. 
Respondent.     His  Lordship  therefore  moved  that  the 
Judgment  be  affirmed ;  and  it  was  accordingly  affirmed, 
with  costs. 
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1  a  October 
1831. 

Undue 
Influence. 
Fraud. 
Misrepresen- 
tation. 


APPEAL 


FROM  THE  IRISH  COURT  OF  CHANCERY. 


Maccabe 
Catharine  Hussey 


Appellant 
Respondent 


Maccabe,  an  Irish  barrister,  becomes  casually  acquainted  with 
Mrs.  Hussey,  a  widow  lady,  possessed  of  some  property  of 
her  own,  and  having  large  expectations  from  an  aunt.  Mac- 
cabe acquires  her  confidence,  and  engages  in  the  manage- 
ment of  her  affairs,  and  persuades  her  to  give  him  a  deed 
of  gift  of  a  third  of  the  aunt's  property.  When  that  pro- 
perty comes  into  possession  he  persuades  her  to  transfer  to 
him  one-half  of  it  for  himself,  and  also  the  other  half  to  be 
managed  by  him  on  her  account.  He  makes  misrepre- 
sentations to  her  about  her  son,  and  as  to  other  matters, 
and  prevails  upon  her  to  execute  a  release  to  him.  Mrs* 
Hussey  at  length  calls  for  an  account,  which  he  refuses  to 
render.  She  offers  him  a  full  discharge  if  he  would  pay 
her  the  two-thirds  of  her  property,  calculated  by  her  at 
2i,ooo/.  He  refuses.  She  files  her  bill  in  Equity,  and 
the  deed  of  gift  and  release  are  set  aside,  as  having  been 
obtained  by  fraud  and  undue  influence  and  misrepresenta- 
tion, and  Maccabe  decreed  to  refund  36,500/.  to  Mrs. 
Hussey.    This  decree  affirmed  on  appeal. 

Semble. — That  the  Lords,  although  a  Court  of  Appeal,  may 
aiid  do  look  at  evidence  which  has  been  rejected  below,  to  see 
whether,  if  admitted,  it  ought  to  have  made  any  difference 
in  the  decree,  and  that  although  they  should  be  of  opinion 
that  it  should  have  been  received  below,  yet  if  they  should 
at  the  same  time  be  of  opinion  that  if  received  it  ought  to 
have  made  no  difference  in  the  decree,  they  will  not  remit. 


In  1812  the  Respondent,  Catharine  Hussey,  a  middle- 
aged  widow  of  some  property,  resided  and  let  lodg- 
ings at  Maida  Hill,  Paddington,  when  she  became 
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acquainted  with  the  Appellant.     An  aunt  of  Respon-        isai. 
dent,  a  Mrs.  Bowyer,  resided  at  Worcester,  and  with     m^ccabe 
that  aunt  resided  another  aunt  of  hers,  a  Mrs.  Brewer,  v- 

who  was  old  and  infirm,  and  possessed  of  large  funded 
property.  The  Appellant,  an  Irish  law  student,  be- 
came casually  acquainted  with  the  Respondent  in  1812, 
and  in  1813  took  lodgings  at  her  house,  and  soon 
obtained  her  confidence,  and  was  consulted  by  her 
about  her  affairs.  The  Appellant  also  persuaded  her 
that  he  was  a  relation  of  hers,  and,  in  a  year  afler 
their  acquaintance,  assumed  the  name  of  ^'  Jennings,^' 
Respondent's  maiden  name,  and  still  further  to  con- 
vince her  of  the  relationship,  he  addressed  her  as  his 
aunt,  and  at  his  desire  she  called  him  nephew. 

The  Appellant  was  called  to  the  Irish  Bar  in  1814, 
and,  in  that  year,  took  with  him  to  Ireland,  to  complete 
his  education  at  Trinity  College,  Dublin,  an  only  son 
of  Respondent,  Thomas  John  Hussey,  who  had  been 
educated  at  Eton.  In  1814  Peter  Maccabe,  a  brother 
of  the  Appellant,  came  to  London,  and  resided  for 
some  time  in  Respondent's  house,  and  from  that  time 
till  1818  took  an  active  part  in  the  management  of  her 
concerns  along  with  the  Appellant 

In  January  1818  Mrs.  Bowyer  died,  and  conse* 
quently  Respondent  would  become  alone  entided  to 
the  whole  of  the  property  of  her  aunt,  Mrs.  Brewer,  in 
case  she  died  intestate.  The  Appellant  persuaded  her 
to  take  out  a  commission  of  lunacy  against  Mrs. 
Brewer.  The  commission  was  taken  out,  and  Mrs. 
Brewer  was  found  a  lunatic,  and  to  have  been  so  from 
February  1816  ;  and  the  whole  of  her  funded  property, 
amounting  to  about  50,000/.,  was  transferred  to  the 
account  of  the  Accountant-general  of  the  Court  of 
Chancery.  The  Appellant  further  persuaded  the  Re- 
spondent to  get  herself  appointed  committee  of  Mrs. 
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1831. 

Ma  CCA  BE 

V, 
UUSSEY. 


Deed  of  GifU 
9  May  i8l8. 


Brewer,  and  to  facilitate  the  arrangement  it  was  agreed 
that  a  brother  of  Appellant,  Francis  Maccabe,  who 
had  just  obtained  his  license  as  surgeon,  should  reside 
with  the  Respondent  and  Mrs.  Brewer,  at  a  salary  of 
200/.  a  year.  The  Respondent  was  accordingly  ap- 
pointed her  aunt  s  committee,  and  Francis  Maccdbe 
came  to  reside  with  her.  From  1814  till  ISIIS  the 
Appellant,  or  one  or  other  of  his  brothers,  resided  with 
the  Respondent  at  Worcester,  to  which  she  had  re- 
moved in  1815,  persuading  her  that  it  was  necessary 
to  do  so  in  order  to  counteract  the  hostile  iiitentions 
of  Mrs.  Bowyer,  in  regard  to  Mrs.  Brewer's  propter^, 
and  her  cruel  treatment  of  Mrs.  Brewer,  and  the  Re^ 
spondent  was  persuaded  to  promise  to  give  the  Appel* 
Jant  one  third  of  Mrs.  Brewer's  property  i¥henever  it 
should  come  to  Respondent,  the  Respondent  being 
then  ignorant  of  the  amount  of  her  aunt's  property, 
while  the  Appellant  was  well  acquainted  with  it  by  a 
correspondence  with  her  solicitor. 

The  result  was,  that  a  deed  of  gift  was  prepared  l>y 
the  Appellant,  and  engrossed  by  his  brother,  Frandis 
Maccabe,  on  stamped  paper,  and  this  deed,  dated  the 
9th  May  1818,  was  executed  by  the  Respondent  im 
the  presence,  of  the  Appellant  and  his  brother,  Francis 
•Maccabe.  The  deed  proceeded  on  the  following  nar<^ 
rative : 

^'  I,  Catherine  J.  Hussey,  late  of  Maida  Hill,  Pad- 
dington,  and  now  of  Worcester,  have  solemnly  deter«- 
mined  many  years  ago,  to  give  or  bestow  one  half 
of  the  property  I  then  possessed  to  my  ever  valued 
and  truly  steadfast  friend,  J.  P.  Maccabe,  esquire, 
*'  barrister  at  law,  who  resides  in  Dublin.  I  accord- 
ingly, in  October  1813,  placed  the  whole  of  my  very 
limited  property  in  his  hands,  although  he  was  fully 
aware  of  my  intentions  not  at  any  time  to  require 
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^^  more  to  be  returned  to  me  than  the  half  of  the  money  1 89i . 
**  I  gave  him.  He  saw  my  necessities  increased,  ^o  i^^^^^ 
'^^  that  I  required  and  got  from  him  from  time  to  time  ^^  v. 
*^  all  and  more  than  I  entirely  gave  him ;  and  instead 
^^  of  my  being  now  bis  benefactor^  I  am  his  debtor, 
^^  both  in  money  and  for  the  performance  of  acts  of 
'^  friendship,  which  for  seven  years  have  been  con- 
*^  stant,  but  during  the  last  four  years  in  particular 
^^  unexampled.  To  educate  and  properly  bring  up  my 
.  ^*  <Mily  child,  T.  J.  Hussey,  had  been,  from  my  return 
^'  from  India,  after  the  death  of  his  father  there  in  the 
<<  year  1799»  my  only  care  and  anxiety.  I  had  eveti 
'^  then  but  limited  means :  I  taught  him  myself  the 
^^  first  rudiments  of  learning,  and  when  I  had  him  well 
^^  prepared,  I  placed  him  under  the  care  of  the  re- 
'<  spected  Dr.  Goodall,  at  Eton.  Although  the  expense 
«<  was  very  considerable,  I  continued  my  son  at  Eton 
^  till  April  1814.  He  often  alarmed  me  before,  but 
'^  at  this  time  rendered  me  miserable  indeed :  he  left 
<<  me  as  if  to  return  to  Eton  after  the  Easter  holidays ; 
^*  took  a  considerable  sum  of  money  from  me,  and 
**  went  away,  I  knew  not  whither.  He  enlisted :  my 
^  hopes  were  blasted  of  ever  seeing  him  either  respect- 
*'  able  in  life,  or  a  man  of  education.  I  applied  to 
**  many,  but  could  get  no  friend  to  take  the  slightest 
"  notice  either  of  him  or  of  me.  I  then  wrote  to  be- 
^^  seech  Mr.  J.  P.  Maccabe  to  come  to  my  relief  on  the 
<<  occasion.  He  came  in  the  midst  of  his  business,  at 
^*  his  own  expense,  three  times  from  Dublin  to  London, 
^'  once  from  London  to  Oxford,  where  I  endeavoured 
''  to  have  my  son  settled,  and  with  me  from  London  to 
^ "  Worcester,  to  see  my  aunts  on  the  subject ;  but  all 
exertions  utterly  failed  which  were  made  by  him, 
myself,  and  every  friend  I  had  in  the  world.  How 
*^  to  prevent  the  most  gloomy  prospects  from  beins^ 
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1831.       "  realized,  I  could  not  devise:  I  knew  my  unfortunate 
^A^^^^t:     "  ^^y  ^^^^  ^°^  feared  the  worst     My  son  s  uncle. 


V. 
HUSSLY. 


'*  the  late  Mr.  Edward  Hiissey,  refused  to  have  any 
"  thing  to  do  with  him.    At  length,  Mr.  J.  P.  Maccabe 
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^^  (although  with  great  reluctance,  I  admit)  consented 
to  bring  my  son  out  of  England,  and  received  him 
to  his  home.  He  has  had  him  living  with  him  now 
nearly  four  years,  in  his  progress  through  Trinity 
College,  Dublin ;  and  not  only  on  account  of  Mr. 
J.  P.  Maccabe  s  having  thus  preserved  my  child  to 
'^  himself  and  to-  me,  but  for  having,  by  unceasing 
^^  exertions  and  the  generous  assistance,  been  the 
'^  means  of  my  continuing  during  the  last  three  years 
"  in  Worcester,  and  thereby  protecting  the  life  of  Mrs. 
^*  Brewer,  my  aunt,  so  as  to  entitle  me^  since  Mrs. 
'^  Bowyer's  death,  to  entertain  any  future  expectations 
"  of  Mrs.  Brewer  s  property,  I  do  hereby  declare,  that 
^*'  I  feel  myself,  in  the  presence  of  God  and  man, 
"  bound  to  give  Mr.  J.  P.  Maccabe  one  third  of  all 
'^  the  property  I  may  at  any  time  get  in  or  be  entitled 
'*  to  receive  from  or  by  my  aunt  Mrs.  Brewer,  either 
^'  during  her  life  or  after  her  death.  And  I  do  hereby 
'^  give  and  grant  to  Mr.  J.  P.  Maccabe,  his  heirs, 
^'  executors,  administrators  or  assigns^  all  the  right  and 
'^  title  to  the  one  third  of  the  said  property,  both  be- 
'^  fore  the  whole  comes  into  my  possession  or  after 
^'  I  obtain  it,  that  I  have  now  or  may  at  any  time  ac- 
"  quire.  I  am  fully  aware  that  Mrs.  Brewer's  property, 
^*  since  she  was  found  a  lunatic,  has  been',  aceording 
"  to  the  return  made,  nearly  50,000/.,  principally  in 
"  the  public  funds ;  and  that  as  she  may  not  have  made 
'^  a  will,  and  is  not  likely  to  be  in  a  state  to  make  one, 
^'  the  whole  of  this  sum,  should  I  survive  my  aunt 
"  Mrs.  Brewer,  will  probably  descend  to  me,  I  being 
"  her  next  of  kin.   That  I  should  give  nearly  17,000/. 
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therefore,  the  third  of  what  I  obtain,  as  soon  as  I  re-       issi. 

ceive  it,  to  Mr.  J.  P.  Maccabe^  his  heirs,  adminis-     maccaib 
**  trators  and  assigns,  may  be  a  matter  of  surprise  to      H^^'gy 
"  my  friends,  and  of  dispute  and  litigation  on  the  part 
"  of  my  son.     My  friends  arenot  aware  of  the  extent 
^^  of  my  obligations,  and  my  son  will  act  an  unwise' and 
"  ungrateful  part  if  ever  he  disputes  this  deed.  Let  my 
"  child,  I  entreat  him,  ever  remember  that  property 
"  would  be  but  an  additional  injury  to  him,  had  he 
^^  continued  as  he  had  done  to  go*  on,  on  one  occasion 
"  only  for  years  before  Mr.  J.  P.  Maccabe  received 
•  *  him.     Let  my  son  recollect  that  I  have  for  nearly 
**  five  years,  in  order  to  maintain  my  chance  of  the  pro- 
**  perty  which  I  bind  myself  Mr.  J.  P.  Maccabe,  his 
*'  heirs,  shall  with  mc,  be  it  great  or  small,  share  in 
♦'  one  third  proportion,  that  is,  two  thirds  to  myself 
*'  and  one  third  to  him,  his  heirs,  executors,  adminis- 
^*  trators  or  assigns,  give  Mr.  J.  P.  Maccabe  almost 
"  daily  occupation  and  trouble,  besides  many,  very 
"  many,  wearisome  jouraies  to  England  at  my  request. 
^*  He  came  over  from  Dublin  to  London  and  Worcester 
^'  three  times  at  my  instance  during  the  last  seven 
**  months.     I  have,  through  the  perseverance  of  my 
*•  enemies,  been  obliged  to  impede  and  greatly  injure 
^^  Mr.  Maccabe  in  his  professional  pursuits,  and  retard 
"  his  progress ;  but  I  have  in  fact  not  been  able  to  pay 
"  him  the  costs  incurred  on  my  account  for  travelling 
"  so  many  long  and  frequent  journies.     Let  my  son 
"  remember  the  number  and  abilities  of  my  enemies, 
*•  and  that  it  was  not  alone  to  Mr.  J.  P.  Maccabe,  the 
"  barrister,  to  whom  and  to  his  heirs,  executors,  adnii- 
^'  nistrators  and  assigns,  I  thus  grant  one  third  part  of 
**  all  I  may  acquire  or  in  any  way  receive  of  Mrs. 
"  Brewer's  property,  but  through  Mr.  J.  P.  Maccabe 
V  I  am  indebted  also  for  the  services  of  his  brother 
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)  83 1 .      ^  Mr.  Peter  Maccabe,  without  whose  perseverance  and 
Maccabe     "  exertions   for  me,  during  three  years  in  London, 
V.  <<  I  could  not  have  remained  in  Worcester  to  defeat 

^'^^^*  «  jjjg  scheme  of  Mrs.  Brewer's  enemies.  Let  it  also 
*'  be  recollected,  that  if  I  be  appointed  the  committee 
'^  of  the  person  of  Mrs.  Brewer  it  will  be  owing  to  Mr. 
**  Chandless  being  silenced  by  the  presence  of  a  resi^* 
^*  dent  surgeon  in  the  house  with  me.  I  am  not  able 
*^  to  pay  one,  and  yet  Mr.  Francis  Maccabe,  the  other 
'  *'  brother  of  Mr.  J.  P.  Maccabe,  kindly  undertook  to 
*^  give  up  solid  a.dvantages  and  remain  with  me. 
**  I  know  the  whole  of  the  facts  and  circumstance  best, 
'^  from  a  thorough  knowledge  of  my  sOn,  I  am  con<- 
**  vinced  of  my  opinion,  he  either  would  not  be  now 
^^  living,  or  if  alive,  with  no  credit  to  himself  or  pelu» 
"  of  mind  to  me,  if  it  had  not  been  that  Mr.  J.  P.  Mac-* 
'^  cabe,  at  the  juncture  he  did,  snatched  him  in  a  man-^ 
^*  ner  from  himself.  I  also  well  know  that  I  have  been 
**  enabled  through  Mr.  J.  P.  Maccabe's  means,  and  the 
^  assistance  he  obtained  for  me  by  the  aid  of  his  bro- 
*'  thers,  to  preserve  from  an  untimely  end  my  poor 
"  aunt  Mrs.  Brewer.  For  these  great  services  and 
"  trouble  for  years,  the  account  of  which  it  would  be 
**  impossible  particularly  to  detail,  for  his  loss  of  time 
'^  and  money,  and  out  of  gratitude  for  his  undeviating 
"  adherence  to  my  interests  when  my  prospects  were 
hopeless,  I  again  repeat,  that  I  most  firmly  and  wiU 
lingly  bind  myself  to  grant  to  my  ever  steady  and 
"  faithful  friend,"  &c.  &c. 

Mrs.  Brewer  died  on  the  30th  December  1818,  and 
the  whole  of  her  property  in  the  funds  was  transferred 
to  the  Respondent ;  and  the  Appellant  persuaded  her 
to  transfer  one  half  of  it  to  himself,  and  also  the  whole 
or  a  considerable  portion  of  the  other  half  for  the  pur** 
pose  of  managing  it  for  her.     From  this  time  till  18S1, 
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the  Respondent  resided  at  Paris  or  travelled  in  France  issi. 
and  Italy,  with  occasional  visits  to  England,  but  always  m][^^e 
accompanied  by  the  Appellant,  or  one  or  both  of  his  v* 
bfbthers,  to  each  of  whom  the  Appellant  alleged  she 
had  promised  to  give  3,000/.  In  18S0  the  Responr 
dent's  son  sent  a  solicitor  to  her  to  make  some  repre- 
sentations  to  her  about  the  Appellant ;  and  the  Appellant; 
being  aware  of  this*  made  representations  to  her  about 
the  solicitor  and  her  son,  which  induced  her  at  that 
time  to  pay  no  attention  to  the  statements  of  the  solir 
.citor.  The  evidence  of  all  this,  and  other  particulars 
of  the  same  description,  was  furnished  by  the  corres.*- 
pondence  of  the  parties,  in  the  course  of  which  the 
Appellant  addressed  the  Respondent  as  dearest  auh^ 
and  desired  her  to  address  him  as  her  dearest  nephew. 
In  182S  the  Respondent  came  to  England,  and  in- 
sisted on  having  an  account  of  her  property  from  th$ 
Appellant,  having  before,  in  1821,  applied  for  tlie 
account  without  effect  The  Appellant  still  refused  to 
give  the  account,  and  peremptorily  claimed  one  half  of 
the  property  for  himself.  The  Respondent,  then  calr 
eulating  that  the  sum  due  to  her  in  respect  of  her  two 
thirds  was  about  21,500/.,  had  the  Appellant  arrested 
for  that  sum.  It  ought  to  have  been  before  stated, 
that  after  the  transfer  of  the  stock  as  before  mentioned, 
€ie  Appellant,  and  the  Respondent  at  his  suggestioti^ 
executed  mutual  releases,  dated  the  13th  May  181 9« 
The  Appellant  intimated  that  he  would  plead  this  re« 
lease  to  the  action ;  and  on  the  8th  June  1822  the 
Respondent  filed  her  bill  in  the  Irish  Court  of  Chau- 
cery  for  an  account,  and  charging  fraud,  misrepresen- 
tation and  undue  influence  on  the  part  of  the  Appellant. 
After  answers,  amended  bills,  making  Francis  and  Peter 
Maccabe  parties,  and  answers  to  the  amended  bills, 
witnesses  were  examined,  and  among  the  rest  Peter 
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1831.       Maccabe  was  examined  for  the  Appellant,  but  his  evU 
Maccabe     dence  was  rejected  by  the  Judge  on  the  ground  that 
'^'  he  was  an  interested  party. 

On  the  ISth  February  1827  the  cause  came  on  for 
hearing,  when  the  Appellant  applied  for  some  delay, 
and  this  was  granted  on  his  engaging  to  give  security 
in  22,000  /•  not  to  leave  Ireland  before  decree  should 
be  pronounced.  This  security  he  did  not  give ;  and 
the  Respondent,  on  the  21st  February,  applied  for  a 
fie  exeat  regnoj  or  an  attachment.  An  order  was  made 
for  the  attachment  to  issue,  and  Appellant,  to  avoid  it, 
went  to  France,  taking  the  property  with  him. 

The  cause  came  on  to  be  heard  before  Lord 
Manners,  then  Lord  High  Chancellor  of  Ireland,  on 
the  7th  day  of  May  1827,  who^  after  having  heard  the 
same  argued  at  great  length  before  him  on  the  8th, 
9th,  10th,  11th,  12th  and  14th  days  of  the  same  month, 
and  after  having  rejected  the  evidence  of  the  Respon- 
dent Peter  Maccabe,  taken  on  behalf  of  the  Appellant 
as  aforesaid,  was,  on  the  18th  June  1827)  pleased  to 
decree,  that  the  said  deed  of  the  9th  of  May  1818,  and 
also  the  said  release  of  the  15th  of  May  1819^  should 
be,  and  the  same  were  thereby  declared  to  have  been 
respectively  obtained  by  Appellant  by  undue  in- 
fluence and  imposition  from  the  said  Respondent 
Catherine  Hussey;  and  it  was  thereby  ordered  and 
decreed,  that  the  same  should  be  set  aside  accordingly, 
and  that  the  transfers  made  by  the  Respondent  Cadie- 
rine  Hussey  to  the  Appellant,  on  the  8th  and  12th  days 
of  May  1819,  of  one  moiety  of  the  stocks  and  funds  in 
the  pleadings  of  this  cause  meittioned,  should  be,  and 
they  were  accordingly,  decreed  to  have  been  obtained 
by  the  Appellant  from  the  Respondent  Catherine  Hus- 
^y?  I>y  undue  influence  and  imposition,  and  that  the 
same  should  be  set  aside.     The  decree  proceeded  to 
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vdirect  the  proper. accounts  to  be  taken;  and  the  Master       issi. 
having  taken  the  accounts,  reported  that  a  sum  of    j^^[^]^ 
.44,113/.  was  due  from  the  Appellant  to  the  Responds      ^^  »- 
ent     To  this  report  exceptions  were  takeUy  and  by 
a  final  decree,  made  on  the  17th  March  1 830  by  Sir  A. 
Hart,  Lord  Chancellor  of  Ireland,  the  balance  due  to 
the  Respondent  was  declared  to  be  36,444  /. 

From  these  decrees  the  Appellant  appealed.  The 
Respondent  submitted  that  the  decree  ought  to  be 
affirmed  for  the  following  among  other  reasons : 

1st  Because  the  said  deeds  of  the  said  9th  day  of 
May  1818,  and  of  the  said  15th  day  of  May  1819i 
.were  respectively  obtained  by  the  Appellant  from  the 
Respondent  Catherine  Hussey,  by  undue  influence, 
fraud. and  imposition;  and  also  because  the  said.trans- 
fers  made  by  the  Respondent  Catherine  Hussey  to  the 
Appellant  on  the  8th  and  12th  days  of  May  1819f  of 
one  moiety  of  the  stocks  and  funds  in  the  pleadings  in 
said  cause  and  hereinbefore  mentioned,  were  respective- 
ly obtained  by  the  Appellant  from  this  Respondent  by 
undue  influence,  fraud  and  imposition :  and  also  be- 
cause the  Appellant,  by  such  means  as  last  aforesaid,  on 
or  about  the  14th  of  May  1819i  caused  the  other  moiety 
of  this  Respondent's  said  stocks  and  funds  in  the  plead- 
.ings  of  the  said  cause  and  hereinbefore  mentioned,  to 
be  sold,  and  the  produce  thereof  to  be  paid  to  him. 

2d.  Because  the  Appellant,  long  before  and  at  the 
time  of  the  making  of  the  said  deeds  and  transfers,  and 
obtaining  possession  of  the  said  Respondent's  money 
as  aforesaid,  had  been  and  then  was  acting  as  the  agent 
of,  or  had  been  and  then  was  professionally  concerned 
for  and  giving  his  advice  as  a  barrister  to  said  Respon- 
dent: It  being  a  well  known  and  long  established 
principle  of  law  and  equity,  that  an  agent  or  profes- 
jsional  person,  during  the  continuance  of  his  agency  or 
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1831.       employment,  cannot  receive  any  gift  or  release  from 
Maccabe     kis  principal  or  client,  even  though  fairly  and  properly 
«•         thade  to  him ;  and  particularly  not  in  a  case  like  this, 
vrhen  such  alleged  gift  and  release  were  obtained  under 
ciriDumstances  of  such  fraud,  undue  influence,  and  im- 
position as  aforesaid. 

3d.  Because  at  all  such  times  as  last  aforesaid,  the 
Appellant  had  large  sums  of  money  of  the  said  Re- 
spondent in  his  possession  or  under  his  control ;  and 
Respondent  was  unable  to  obtain  any  sums  of  money 
whatever  from  him  without  first  doing  as  he  directed 
,or  advised  her,  and  was  not  therefore  a  free  agent, 
being  completely  under  the  power  and  influence  of  the 
Appellant 

'  4th.  Because  the  said  sum  of  3,000  /.  was  obtained 
by  the  Appellant  from  this  Respondent  by  undue  in- 
fluence, fraud  and  imposition;  and  that  having  no 
authority  to  pay  the  same  over  to  the  said  Francis 
Maccabe,  or  doing  so  only  to  prevent  said  Respondent 
from  recovering  the  same,  he  the  Appellant  was  not 
entitled  to  have  credit  given  him  for  the  same, 
i  5th.  Because  Respondent  Peter  Maccabe's  evidence 
Was  properly  rejected,  he  being  an  interested  witness : 
having  been  throughout  concerned  and  mixed  up  with 
the  Appellant  in  deceiving  and  defrauding  the  Re- 
spondent Catherine  Hussey,  and  obtaining  her  pro- 
perty from  her,  for  the  Appellant  said  Francis  Mac- 
cabe and  himself,  some  or  one  of  them. 

6th.  Because  the  evidence  and  facts  laid  before  the 
Court  of  Chancery  did  warrant  the  overruling  the  said 
three  exceptions,  and  the  making  the  other  directions 
and  adjudications  made  by  the  said  decree  of  the  11th 
day  of  August  1829;  and  particularly  the  letting  the 
Respondent,  Catherine  Hussey,  take  the  said  judg- 
ment debt  of  3,60O/i  in  part  satisfaction  of  her  de- 
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mauds  tgainst  the  Appellant,  and  tfie  declaring  that      Jf^^ 

she  had  a  specific  lien  on  the  said  two  annuities  for     Maccase 

tbe  said  sum  of  3,000/. ;  such  said  evidence  and  facts      nt^^sr. 

having  clearly  proved  that  the  monies  with  which  the 

said  judgment  debt  and  the  said  two  annuities  had 

been  purchased,  were  part  of  the  produce  of  the  said 

stocks  and  funds  so  as  aforesaid  obtained  from  Respon* 

dent  by  Appellant. 

Lastly.  Because,  under  all  the  circumstances  of  this 
i9se^  great  fraud,   imposition,  and  much  utidue  in^ 

floence,  were  practised  upon  this  Respondent  by  the 

Appellant  and  his  tw(^  brothers^  said  Francis  Maccabe 

and  Respondent  Peter  Maccabe,  some  or  one  of  them ; 

and  because  the  said  two  decrees  of  the  said  18th  of 

June  1827,  and  of  the  said  11th  of  August  1S29|  are 

€oasistetit  with  equity  and  justice. 

It  was  argued  for  the  Appellant,  at  the  Bar  of  the 
X^rds,  that  Peter  Maccabe's  evidence  ought  not  to 
hate  been  rejected,  and  that  if  their  Lordships  were  of 
that  opinion  they  could  not  look  at  that  evidence  to 
see  whether  its  admission  ought  to  make  any  altera- 
tion in  the  decree,  as  their  Lordships  were  an  appeU 
late  and  not  an  original  jurisdiction,  and  must  remit 
the  cause  to  the  Court  below.  It  was  also  argued 
that  there  was  no  imposition,  as  the  Respondent  was 
not  likely  to  be  imposed  upon,  being  addicted  to  lite* 
rature,  and  a  strong-minded  woman. 

Lord  Chancellor : — If  she  had  been  so,  when  th^ 
Appellant  desired  her  to  call  him  **  dearest  nephew,^^ 
she  probably  would  have  called  him  ^*  dearest  uncle^ 
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Lord  Chancellor : — Notwithstanding  the  able  argu-  la  Oct.  1831, 
ment  for  the  Appellant^  I  have  no  manner  of  doijbt  about    ^^'^^^ 
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■}S%\.  this  case.  If  it  were  before  a  jury  I  have  no  doubt  tbej 
J^"^"^ '  would  find  a  verdict. against  the  Appellant  without  tum^ 
V.  ing  round  in  the  box.  The  actual  transition  of  the  Ap'^ 
^^^^'  pellant  from  his  profession  to  attach  himself  to  this  lady 
in  the  manner  he  did  speaks  volumes.  First,  he  desires 
that  she  call  him.  My  dear  Sir ;  and  then  the  lady, 
inopia  concilii^  promotes  him  to  the  rank  of  nephew,. at 
his  own  desire ;  and  at  his  own  request  she  advances 
him  to  the  title  of  My  dearest  Nephew,  and  he  ad- 
dresses her  by  the  title  of  My  dearest  Aunt,  although 
she  was  no  more  his  aunt  than  I  am.  I  have  looked 
closely  into  the  facts  of  the  cas^,  in  order  to  ascertain 
whether  there  was  any  consideration  for  this  extraor- 
dinary confidence  and  liberality,  and  I  find  it  stated 
that  he  had  reclaimed  a  lost  son  of  this  lady,  and 
brought  him  up  as  a  respectable  man;  but  I  find  also 
that  there  was  great  misrepresentation  on  his  part  as 
to  the  conduct  of  the  son.  This  somewhat  resembles 
the  case  of  Huguenin  and  Basely,  14  Ves.  27^,  where 
Basely  misrepresented  to  Mrs.  Huguenin  the  conduct 
of  her  solicitor,  in  order  to  get  the  management  of  her 
afiairs  into  his  own  hands.  But  there  are  abundant 
facts  without  that  to  support  the  judgment,  such  as 
the  transferring  the  lady's  stock  into  his  own  name,  and 
a  variety  of  other  facts,  even  although  the  evidence  of 
Peter  Maccabe  should  be  admitted,  although  I  am  of 
opinion  that  his  evidence  was  properly  rejected. 

It  was  ably  argued  by  the  Solicitor-General,  that  if 
your  Lordships  should  be  of  opinion  that  the  evidence 
was  improperly  rejected,  you  cannot  look  at  it  so  as 
to  affect  your  judgment  one  way  or  other,  but  must 
send  it  back  again.  But  this  House,  sitting  as  a  Court 
of  Equity,  often  does  look  to  evidence  which  has  been 
rejected,  in  order  to  see  whether,  if  admitted,  it  could 
s^ect  their  judgment.     This  is  not  like. an  application 
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for  a  new  trial  in  a  court  of  law,  for  there  the  Court        i83i. 
cannot  say,  suppose  the  evidence  had  been  admitted,     maccabe 
it  would  make  no  difference  in  our  judgment ;  but  the  v. 

reason  is,  that  they  are  not  judges  of  fact,  but  the 
jury.  But  sitting  here  as  a  Court  of  Equity,  we  are 
in  a  situation  much  nearer  to  that  of  the  Court  below, 
being  judges  of  fact  as  well  as  of  law.  But  even 
courts  of  law  do  exercise  a  discretion  as  to  allowing 
new  trials,  for  if  they  can  get  light  enough  to  see  that 
there  will  be  no  use  in  sending  the  case  to  a  new  trial, 
they  will  not  send  it,  on  the  obvious  principle  of  avoid- 
ing unnecessary  litigation.  I  advise  your  Ix)rdships 
therefore  to  affirm  the  judgment ;  but  I  do  not  propose 
to  give  costs,  and  for  this  reason,  that  under  the  cir- 
cumstances it  rather  did  the  Appellant  honour  to  court 
further  investigation. 

Judgment  affirmed. 
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APPEAL 


FROM   THE  COURT   OF   SESSION. 


'"^sso?*''*       Macneil        ....        AppeUant, 
— « — '         Jolly  and  Wipe  -        -        »        Bespondents. 

Interest, 

gl'JZJ.    In  a  case  wheie.  in  1811.  a  written  agreement  had  beenob. 

taioed  to  discharge  aa  heritable  bond  oa  which  inteveaft  WM 
due  from  IJQ^^  which  agreement  wad  reduced  aa  fiaudii^ 
lent,  the  Court  of  Session,  in  an  action  on  the  bond,  wSr 
judged  that  the  simple  interest  from  1792  to  1811  should 
be  turned  into  principal,  and  that  on  the  accumulated  fund 
from  181 1,  till  payment,  interest  should  be  charged  on  bien- 
nial vests.  But  this  judgment  was  reversed  hy  the  House 
of  Lords ;  the  ground  of  the  reversal,  as  stated  ia  the  adb* 
sequent  case  of  THapier  v.  Ijody  Gordon^  being  the  biennial 
vests. 

■■^■^^■~ 

In  August  17879  Daniel  Macneil,  of  Gallochilly, 
granted  for  value,  to  Doctor  Macneil,  of  Stevenson,  a 
bond  for  1,000/.,  with  disposition  in  security  of  his 
estate  at  Gallochilly.  In  1811,  Hector  Macneil,  Ap- 
pellant's brother,  who  had  succeeded  Daniel  Macneil, 
his  father,  prevailed  on  Doctor  Macneil  to  sign  an 
agreement  to  grant  him  a  discharge  of  all  bonds  and 
claims  in  respect  of  a  debt  then  amounting  to  3,000/., 
in  consideration  of  a  bill  for  230/.,  and  of  a  bond  for 
payment  to  the  Doctor  of  an  annuity  for  the  Doctor's 
life  of  7  i  per  cent,  on  the  debt.  Doctor  Macneil  was 
then  between  seventy  and  eighty  years  of  age,  and 
although  capable  of  managing  his  own  affairs,  had 
exhibited  sjrmptoms  of  imbecility,  aggravated  by  a 
habit  of  dram  drinking. 

Doctor   Macneils  law   agent,  on  hearing  of  this 
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trimsaction,  wrote,  by  the  Doctor's  desiret  to  Hector'      isso. 
Macneil  to  have  the  writing  delivered  up  to  be  can-      m^[^7eil 
celled,  but  Hector  Macneil  refused,  and  brought  his  tr- 

action against  Doctor  Macneil  to  have  the  agreement  and  wife, 
implemented,  and  thereupon  the  Doctor  conveyed  the 
debts  in  question  to  Messrs.  Moir  and  Bridges,  the  one 
his  law  agent,  the  other  his  confidential  friend,  as  his 
trustees,  and  they  brought  an  action  in  their  own* 
names  and  tha^  o^  Doctor  Macneil  for  reduction  of 
the  agreement 

In  June  1814,  the  Lord  Ordinary  pronounced  an 
interlocutor  in  both  actions,  which,  i^  containing  a 
brief  hut  distinct  statement  of  the  facts  and  grounds  of ' 
judgment,  is  here  given  entire. 

"  The  Lord  Ordinary  (Alloway)  having  heard  par-    Dec.  1814. 
'^  ties'  procurators^  at  great  length,  and  made  avizan- ' 
**  dum  to  himself  with  the  processes  and  productions, 
^*  and  having  considered  the  same,  conjoins  the  pro-* 
^^  cess  at  the  instance  of  Hector  Frederick  Macneil, 
*^  Esq.  of  Gallochilly,  against  Dr.  James  Magieil,  of 
^^  Stevenston  and  Neilhall,  with  the  action  of  reduc-* 
**  tion  at  the  instance  of  Walter  Moir,  accpuntant, 
^^  and  David  Bridges,  merchant  in  Edinburgh,  trust- 

disponees  and  assignees  for  behoof  of  the  said  Dr. 

James  Macneil,  against  the  said  Hector  Frederick 
'^  Macneil,  of  Gallochilly,  Esq. ;  and,  in  the  said  pro- 
*^  cess  of  reduction,  finds  it  asserted,  upon  the  part  of 
"  the  Pursuers,  that  Dr.  Macneil  is  about  eighty 
*^  years  of  age,  although,  from  his  having  been  bom* 
'Mn  a  part  of  Ireland  where  no  register  of  baptisms* 
**  had  been  kept,  his  precise  age  is  not  exactly  known ; 
^^  and  finds  it  not  denied  by  the  Defender,  that  Dr. 

Macneil  is  a  man  far  advanced  in  years:    Finds, 

ihttt  the  missive  under  reduction,  dated  ^th  De- 
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183U       ^'  cember  1811,  contain^  an  agreement  to  the  effect, 
Macneil     "  *^^*>  ^  *^®  Defender  had  that  day  given  the  Doctor 
"•  **  his   bill   for  230/.  sterling,    payable  three  months 

ami  Wife.  "  after  date,  which  was  to  be  deducted  from  the  ac- 
'^  count  due  by  the  Defender  to  Dr.  Macneil,  he 
"  thereby  agreed  to  free  the  Defender  from  all  bonds 
^*  and  other  claims  that  he  had  against  the  Defender, 
on  condition  of  his  granting  him  a  bond  of  annuity, 
during  his  life,  for  a  sum  equal  to  7i  per  cent  of 
the  balance:  Finds,  that  Dr.  Macneil  having,  on 
^^  the  very  day  on  which  the  missive  was  wiitten, 
*^  communicated  the  scroll  thereof,  as  delivered  to  him 
"  by  the  Defender,  to  Walter  Moir,  accountant,  now 
**  acting  as  one  of  his  trustees,  that  gentleman,  upon  the 
"  same  day,  wrote  to  Gallochilly's  agent,  that  *  the 
^^  Doctor  had  been  just  mentioning  to  me  something 
"  of  an  arrangement,  to  be  gone  into  by  Gallochilly 
*^  and  him,  the  meaning  or  effect  of  which  he  does 
*^  not  seem  to  have  any  idea  of;'  and  that  this  letter 
"  was  followed  by  a  protest,  upon  the  28th  December 
^*  1811,  on  the  part  of  the  present  Pursuers,  as  trus- 
*^  tees  for  Dr.  Macneil,  against  the  Defender  and  his 
*^  agent,  demanding  delivery  of  the  agreement,  as 
having  been  totally  misunderstood  by  Dr.  Macneil, 
and  offering  back  the  promissory  note  for  230/. 
^^  sterling:  Finds,  that  there  was  no  person  present, 
'^  upon  the  part  of  Dr.  Macneil,  at  the  time  this  agree- 
^^  ment  was  entered  into,  although  there  was  a  man 
'^  of  business  present  on  the  part  of  the  Defender,  and 
"  who  is  the  writer  of  the  missive  in  questicxi,  which 
is  a  probative  document,  in  terms  of  the  act  1681 : 
Finds,  that  the  Defender  kept  this  missive  of  agree- 
"  ment,  and  gave  Dr.  Macneil  a  scroll,  not  probative, 
whereby  the  Defender  had  it  in  his  power,  by  de- 
stroying the  probative  document  in  his  possession. 
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**  to  put  an  end  to  all  legal  evidence  of  its  existence,        1 83o. 

**  whereas  Dr.  Macneil  had  no  document  whatever 
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from  which  the  agreement  could  have  been  legally  «• 

"  authenticated :  Finds,  that  the  accounts  were  not  aod  Wife. 
^^  adjusted,  nor  was  the  amount  of  the  balance  due  by 
'^  the  Defender  to  Dr.  Macneil  ascertained  at  the  time 
^^  this  missive  was  entered  into:  Finds,  that  the 
"  agreement  affords  no  presumption  of  any  intention 
'^  upon  the  part  of  Dr.  Macneil  to  abate  any  part  of 
^*  his  claim,  nor  to  pass  from  any  part  of  it  as  doubt- 
«*  ful;  but,  on  the  contrary,  to  convert  the  whole 
"  balance  of  principal  of  whatever  remained,  after 
**  the  payment  of  230/.,  into  an  annuity  at  the  rate 
of  7  i  per  cent.,  which  it  is  said  the  Doctor  under- 
stood to  be  a  perpetual  annuity,  whereas  the  mis- 
sive in  question  bears  that  it  was  only  an  annuity 
**  during  his  life:  Finds,  that  an  annuity,  at  the 
"  rate  of  7  J  per  cent,  to  a  man  of  so  great  an  age  as 
**  Dr.  Macneil,  was  a  most  unequal  and  unfair  trans- 
action, as  the  life  of  Dr.  Macneil,  at  his  age,  was 
not  insurable;  and  2i  per  cent,  above  the  ordinary 
^*  interest  afforded  no  compensation  for  the  sinking 
"  of  the  principal  for  such  an  annuity  during  the 
"  Doctor's  life :  Finds,  that  a  large  part  of  the  debt 
due  by  the  Defender  to  Dr.  Macneil  was  secured 
by  heritable  bond  and  infeftment ;  whereas  this 
'^  agreement  for  sinking  the  balance  into  an  annuity 
"  does  not  even  stipulate  heritable  security  for  the 
'*  payment  of  that  annuity,  in  lieu  of  the  heritable 
"  debt,  which  was  to  be  thereby  extinguished;  and 
"  therefore,  in  the  whole  circumstances  of  the  case, 
*'  reduces,  decerns,  and  declares,  in  terms  of  the 
**  libel:  And,  in  the  action  of  Hector  Frederick  Mac- 
**  neil  against  Dr.  Macneil,  for  the  implement  of  the 
"  said  agreement,  assoilzies  him  from  the  conclusions 
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1 830.       '^  of  tbat  action ;  and,  in  both  actions,  finds  the  said 

Macneil     *'  Hector  Frederick  Macneil  liable  in  expenses,  of 

Jolly       *'  which  allows  an  account  to  be  given  in,  and  de- 

andWife.       "   cems." 

To  this  interlocutor  the  Court  adhered;  and,  on 
appeal,  the  judgment  was  affirmed  in  the  House  of 
Lords,  (March  1824). 

In  1817  Dr.  Macneil  died,  leaving  a  deed  of  settle- 
ment of  the  whole  of  his  property  in  favour  of  the 
Respondent,  Mrs.  Jolly,  his  natural  daughter  and  only 
child.  In  the  same  year,  previous  to  his  death,  the 
trustees  brought  their  action,  (February  18,  1817),  on 
the  heritable  bond,  against  the  Appellant,  Malcolm 
Macneil,  as  representing  his  father  and  brother,  for 
payment  of  the  debt,  and  interest  thereon  since  1792. 
After  the  death  of  Dr.  Macneil,  and  the  judgment  of 
the  House  of  Lords  in  the  original  actions  by  and 
against  Hector  Macneil,  the  Respondents,  Mr.  and 
Mrs.  Jolly,  obtained  from  the  trustees  a  disposition 
and  assignation  of  the  debt,  and  sisted  themselves  as 
Pursuers.  Wh6n  the  matter  came  to  be  discussed,  the 
Respondents  insisted  that  the  simple  interest,  due 
from  1792  till  1811,  should  be  turned  into  principal, 
and  that,  from  1811  until  payment,  compound  interest 
should  be  charged  on  the  accumulated  fund.  The 
Lord  Ordinary  (Eldin),  pronounced  the  following  in- 
la  Noy.  1825.  terlocutor :  ^'  Having  considered  this  minute  and 
**  answers,  replies  and  duplies,  and  whole  proces^f, 
**  repels  the  claim  of  the  Pursuers  for  compound  inte- 
**  rest  on  the  heritable  debt  libelled,  and  decerns; 
*^  and  appoints  them  to  give  in  a  state  of  the  sum  due 
**  under  the  heritable  bond,  with  simple  interest.'* 

This  interlocutor  the  Respondents  brought  under 
the  review  of  their  Lordships  of  the  first  division  of  the 
Court  of  Session,  by  a  reclaiming  note,  which  was  or- 
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dered  in  due  course  to  the  roll,  and  came  to  be  advised 
of  this  date,  when  the  following  interlocutor  was  pro-  26  May  1826. 
nounced :  "  The  Lords  having  resumed  the  considera-  iS*^"®^ 
**  tion  of  this  note,  and  heard  the  counsel  for  the 
**  parties,  they  alter  the  interlocutor  of  the  Lord 
*^  Ordinary  complained  of:  Sustain  the  claim  of  the 
**  Pursuers  for  compound  interest  on  the  heritable 
**  debt  libelled :  Find  that  the  Pursuers  are  entitled  to 
*^  have  the  bygone  interests,  at  the  rate  of  five  per 
*^  cent,  per  annum,  accumulated  on  the  25  th  day  of 
"  December  1811  years,  with  the  principal  sum,  and 
'^  also  to  have  the  same  and  accruing  interests,  accu- 
mulated at  the  foresaid  rate  at  the  end  of  every  two 
years  thereafter,  until  the  whole  are  paid  up." 
From  this  judgment,  in  as  far  as  regarded  the  accu- 
mulation and  compound  interest,  the  Appellant  appealed 
to  the  House  of  Lords  for  the  following  among  other 
reasons : 

L  The  judgment  of  the  Court,  ordering  the  bygone 
interest  to  be  accumulated  with  the  principal  sum  con« 
tained  in  the  bond,  upon  the  25th  December  1811, 
and  awarding  compound  interest  by  biennial  rests  since 
that  date,  is  disconform  to  the  grounds  of  action,  and 
ultra  petita  of  the  summons  itself. 

n.  Lord  Alloway's  interlocutor  of  4th  December 
1814,  decerning  for  the  principal  sum  and  interest  as 
libelled,  having  been  acquiesced  in,  and  suffered  to 
become  final  by  the  Pursuers,  the  subsequent  demand 
for  compound  interest  was  incompetent. 

III.  Accumulation  of  compound  interest  upon  a 
loan  of  money  is  contrary  to  the  established  rules  of 
the  law  of  Scotland. 

For  the  Respondents  it  was  contended  that  the 
judgment  ought  to  be  affirmed,  for  the  following 
among  other  reasons: 
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1830.  I.  With  regard  to  the  first  point,  which  is,  the  accu- 

Macneil     nnulation  of  interest,  the  Respondents  apprehend  they 

V.  are  clearl)  entitled  to  it,  as  ordered  in  the  interlocutor 

and  Wife,     appealed  from  ;  because,  while  such  accumulation  is  in 

no  respect  contrary  to  law,  it  is  plainly  due  in  equity, 

considering  the  circumstances  of  the  case,  and,  parti'* 

cularly,  that  payment  of  the  debt  has  been  so  long 

withheld,  in  consequence  of  the  illegal  and  fraudulent 

conduct  of  the  original  Defender,  Hector  Frederick 

MacneiL 

II.  In  any  circumstances  there  can  be  no  doubt  of 
the  Respondent  s  right  to  have  the  accumulation  sus- 
tained to  the  full  extent  of  the  principal  sum  and  inte- 
rest and  penalties  concluded  for  in  the  bond;  these 
penalties  being  a  part  of  the  debt,  as  constituted  by 
the  bond  itself,  and  there  being  no  reason  for  restrict- 
ing the  penalties,  which  are  below  the  amount  of  the 
interest  as  accumulated  by  order  of  the  Court. 

III.  The  interlocutor  of  the  Lord  Ordinary,  of  the 
10th  of  July  1828,  granting  interim  decree  for  3,300 /.i 
ought,  as  the  Respondents  humbly  conceive,  to  be  - 
affirmed;  in  the  first  place,  because  the  Appellant  is 
barred  from  the  review  of  that  interlocutor  by  appeal ; 
and,  in  the  second  place,  because  the  interlocutor,  on 
its  own  merits,  is  unobjectionable* 

For  the  Respondents  were  cited  the  cases  of  HamUr 
ton  v.  Marshall^  25  February  1813 ;  Montgomery  v. 
JVauchope^  4  Dow,  133;  Raphael  y.  Boehm,  11  Ves. 
92 ;  Duke  of  Queensbeny's  Executors  v.  Tait^  Fac 
Col.  23  March  1822. 

For  the  Appellant  the  following  cases,  Scotch  and  En- 
glish,  were  cited  : — Macadam  v.  Creditors  ^CampbeU, 
Mor.  Diet.  10,051 ;  Fraser  v.  Hamilton^  Mor.  Diet. 
564;  Ladf/  Braid  v.  Earl  of  Kinghorn^  Mor.  Diet 
l(i,411  ;  Duiiv.  Cotquhoun,  Mor.  Diet.  16,436 ;07;7^ 
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bell  V.  Earl  of  GalUmay^  Mor.  Diet.  3d  March  1802  ;       isso. 
Hamilton  \.  MarshalL  February  1813;  Montgomerie     !T^ 

'  J  ^  o  Macneil 

V.  frauchopCj  1812,  1813  ;  Dukeof  Queensberry's  E^re-         v, 
cutors  V.  Taity  Fae.  Coll.  23d  March  1822;  Raphael     Jamk. 
V.  Boehnij  11  Ves.  92;    Thornhill  v.  EvanSy  2  Atk. 
331 ;   Waring  v.  Cunliffe,  1  Ves.  99 ;  Few  v.  Earl  oj 
JVintertoriy  1  Ves.  451. 

The  cause  was  heard  on  the  lOlh  and  14th  of  Decem- 
ber 1830,  the  Lord  Chief  Baron  Alexander  sitting  for 
the  Lord  Chancellor ;  his  Lordship,  not  being  a  Peer, 
was  precluded  by  the  forms  of  the  House  from  stating 
the  grounds  of  his  opinion  on  the  case ;  but  the  judg- 
ment of  the  Court  below  was  reversed. 

(In  a  subsequent  case,  Napier  v.  Lady  Gordon^  it  was 
stated  that  the  ground  of  the  reversal  was  the  biennial 
rests.) 

(^ote.)— In  Napier  V. Lady  GordoriySd  October  1831, 
it  was  decided  by  the  Lords,  affirming  a  decision  of  the 
Court  of  Session,  that  where  a  person  purchased  an 
estate,  the  price  of  which  bore  interest  from  1813,  and 
the  purchaser  did  not  pay,  on  account  of  his  not  cer- 
tainly knowing  to  whom  payment  should  be  made,  and 
in  1821  brought  his  action  of  multiplepoinding  to 
have  that  point  ascertained;  but  without  consigning 
the  money  into  Court,  he  was  bound  to  pay  interest 
on  the  principal,  and  on  the  interest  accumulated  from 
1813  till  the  date  of  the  citation  in  1821,  until  the 
money  should  be  paid.  The  following  observations  of 
the  Lord  Chancellor  {Brougham)  will  explain  the 
ground  of  this. 

Lord.  Chancellor : — The  party  refusing  payment  on 
the  citation  has  put  himself  in  moray  and,  under  the 
Scotch  law,  is  just  as  much  liable  to  pay  interest  on 
the  interest  due  at  that  time  as  on  the  principal,  or  any 
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1 830.       Other  debt  due  from  one  man  to  another.     In  England 

mI^'^il     *^  ^^^  ^  different. 

w.  One  word  with  respect  to  the  particular  form  of  the 

fiud  Wife,  action.  I  entertained,  as  your  Lordships  may  remem- 
ber, some  doubt  whether  the  case  of  multiplepoinding 
was  not  different  from  an  ordinary  action ;  for  in  an 
ordinary  action  you  are  in  mora  if  you  do  not  pay, 
because  you  know  when  you  are  to  pay ;  but  not  so 
with  respect  to  an  action  of  multiplepoinding.  The 
answer  to  that  is  what  I  flung  out  at  the  time,  and  oa 
which  I  have  had  some  communication  with  the  learned 
persons  on  the  bench  in  Scotland.  The  opinion  which 
I  had  taken  up,  perhaps  on  slight  grounds,  is  com- 
pletely confirmed — that  the  principle  of  mora  holds  as 
good  in  an  action  of  multiplepoinding  as  in  an  action 
of  another  nature.  An  action  of  multiplepoinding 
puts  the  party  who  does  not  pay  in  mora  as  much  as 
any  common  action,  because  he  has  only  to  consign. 
There  is  a  provision  as  to  that,  I  understand,  although 
I  was  not  referred  to  it,  in  the  53d  Geo.  3.  I  have  since 
looked  into  that  statute,  from  a  reference  in  one  of  the 
printed  cases,  and  I  find  that  the  party  is  safe  on 
consigning  the  money  into  Court ;  and  that  from  the 
time  of  consignment  he  is  chargeable  with  no  interest 
But  if  he  chooses  to  keep  the  money  mixed  up  with  his 
own  funds,  it  is  in  vain  for  him  to  say,  that  he  ought 
not  to  pay  interest  at  five  per  cent,  because  he  may 
have  got  only  two  or  three  per  cent,  or  nothing  at  all. 
He  is  in  mora :  he  is  committing  laches :  there  is  a 
wilful  neglect  of  duly  on  his  part,  and  therefore  he 
shall  pay  full  interest. 

Judgment  affirmed,  3d  October  1831. 
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APPEAL 

FROM   THE    COURT   OF    CHANCERY. 

Between  Henry  Harris         -        -    Appellant. 

Charles  Kemble,  John  Saltren^ 
WiLLETT,  John  Forbes,  Francis 
Const,  William  Harrison,  and 
James  Trotter  -        -        -. 


Respondents. 


A,  a  shareholder  in  a  theatre,  entered  into  an  agreement  with 
B.  C.  &  D.,  three  other  shareholders,  by  which  the  theatre 
was  to  be  leased  to  them  at  a  certain  rent.  He  subse- 
quently filed  a  bill  against  them  for  specific  performance, 
on  which  they  proved  that  another  agreement,  of  which 
they  had  before  had  no  notice,  had  been  entered  into  some 
years  before  between  A.  and  other  parties,  his  then  co- 
shareholders  in  the  theatre,  and  that  the  earlier  agreement 
contained  conditions  incompatible  with  the  performance  of 
that  into  which  they  had  entered ;  they  also  proved  that 
two  transactions  with  regard  to  the  letting  of  boxes  had 
not  been  truly  represented  to  them.  The  Vice-Chancellor 
held,  that  as  the  theatre  had  in  substance  the  benefit  re- 
presented to  accrue  from  these  lettings,  the  misrepresentation 
as  to  mere  form  was  no  bar  to  il's  claim  for  a  specific  per- 
formance. The  Lord  Chancellor  reversed  that  decision, 
and  the  reversal  was  held  right  by  the  House  uf  Lords. 


1  HE  Theatre  Royal  Covent  Garden  had,  up  to  the 
month  of  October  1820,  been  under  the  management 
of  Mr.  Harris,  the  father  of  the  present  Appellant.  In 
that  month  Mr.  Harris  died.  His  son,  the  present 
Appellant,  who  had  previously  assisted  his  father, 
then  assumed  the  sole  management,  and  received,  as 
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1831. 
Harris 

V. 
Kr.MBLE 

nntl  others. 


his  father  had  received  before  him,  the  sum  of  1,000/. 
a  year  as  compensation  for  his  trouble.  The  Re- 
spondents, Kemble,  Willett  and  Forbes,  had  frequently 
objected  to  the  Appellant's  continuing  to  exercise  the 
powers  of  the  sole  management,  and  to  the  payment 
to  him  of  a  1,000/.  a  year  in  respect  thereof.  In  the 
course  of  the  year  1821  many  meetings  were  held 
upon  the  subject,  and  the  Respondents  then  insisted 
that  the  Appellant  should  no  longer  exercise  the  sole 
control  over  the  theatre,  but  that  they  should  have  a 
voice  in  the  management.  At  that  time  the  Appellant 
was,  under  his  father's  will,  entitled  to  12-24th8  of  the 
property  of  the  said  theatre,  and  in  his  own  right  to 
2-24ths.  The  Respondent,  Francis  Const,  was  en- 
titled, for  his  life,  under  the  will  of  Mrs.  Martindale, 
to  3-24ths ;  and  the  other  Respondents  were  together 
entitled  to  the  remaining  7'Q4tths ;  that  is  to  say,  the 
Respondent,  Charles  Kemble,  to  4-24ths,  by  gift  from 
his  brother,  the  late  John  Philip  Kemble;  and  the 
Respondents,  John  Saltren  Willett  and  John  Forbes, 
to  3-24ths,  in  equal  moieties,  they  having  respectively 
married  the  two  daughters  of  George  White,  by  whose 
will  the  S-24th  parts  in  the  said  theatre  were  be- 
queathed to  his  executors,  William  Harrison  and  James 
Trotter,  the  two  other  Respondents  in  this  Appeal,  in 
trust  for  his  said  two  daughters ;  the  reversion  of 
Francis  Const's  S-24ths  was  then  in  certain  persons 
claiming  under  the  will  of  Mrs.  Martindale,  but  has 
since  become  by  purchase,  and  now  is  vested  in  these 
Respondents,  John  Saltren  Willett  and  John  Forbes, 
in  equal  moieties. 

The  Appellant  objected  to  admit  these  Respondents, 
or  either  of  them,  to  any  participation  in  the  manage- 
ment of  the  theatre,  and  insisted  that  he  had  a  right  to 
be  paid  for  his  management  the  same  annual  sum 
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which  had  been  taken  by  his  father:    he,  however,        issi. 
proposed  to  Mr.  Harrison,  that  he  should  retire  alto-      li^^^ 
Qfether  from  the  management  of  the  theatre  if  these  «• 

.  Kemble 

Respondents  would  take  a  lease  of  his  shares  in  the    and  others, 
theatre,  at  a  rent  to  be  agreed  upon. 

Before  the  said  proposal  of  the  said  Appellant,  he 
had,  with  a  view  to  justify  his  course  of  management 
of  the  said  theatre,  furnished  several  statements  and 
accounts  to  Mr.  Harrison.  The  Respondents,  John 
S.  Willett  and  John  Forbes,  had  occasionally  referred 
to  the  books  of  account  kept  in  the  theatre,  and  after 
the  said  proposal  of  the  Appellant  they  again  examined 
the  books,  and  with  more  attention,  with  a  view  to 
ascertain  the  state  of  the  affairs  of  the  theatre,  and 
what  had  been  the  result  as  to  profit  or  loss  of  its 
management  during  former  years ;  but,  as  they  alleged, 
they  found  it  was  impossible  to  collect  any  information 
from  them  upon  which  they  could  rely,  owing  to  the 
confused  and  imperfect  manner  in  which  those  ac- 
counts were  kept  The  object  in  examining  these 
accounts,  and  others  furnished  by  the  Appellant,  was 
to  ascertain  the  expenditure  and  receipt  of  the  theatre, 
in  order  to  fix  the  amount  of  rent  to  be  reserved  in  the 
proposed  lease. 

From  the  materials  so  furnished  by  the  Appellant, 
these  Respondents  were  advised  by  Mr.  Harrison  to 
agree  to  give  a  rent  calculated  at  the  rate  of  12,000/. 
per  annum  for  the  whole  theatre,  and  these  Re- 
spondents accordingly  agreed  so  to  do,  and  articles  of 
agreement  were  prepared. 

The  preparation  of  such  articles  of  agreement  was 
intrusted,  on  behalf  of  all  parties,  to  the  private  soli- 
citor of  the  Appellant. 

The  articles  of  agreement,  dated  11th  March  1822, 
were  in  effect  as  follows :— That  the  Appellant  and 
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1831.  these  Respondents,  being  together  entitled  to  Sl-24ths 
of  the  theatre,  should  demise  such  their  shares  to  Mr. 
V.  Harrison,  as  a  trustee,  at  a  pepper-corn  rent,  for  a  term 
•J^/othere:  ^f  years.  Mr.  Harrison,  the  trustee,  was  then  to  grant 
an  under-lease  to  these  Respondents,  reserving  a  re- 
version of  three  days  of  the  term  granted  to  him. 
The  term  to  be  granted  to  these  Respondents  was 
for  ten  years,  to  be  computed  from  the  1st  day  of 
August  1821.  Under  this  lease  the  rent  was  cal- 
culated, upon  all  the  shares,  at  12,000/.  a  year.  In  a 
schedule  annexed  to  this  agreement,  and  purporting  to 
set  forth  the  sources  of  income  to  the  theatre,  it  was 
stated,  that  there  was  a  box  let  to  Sir  £dmund  An- 
trobus,  for  alternate  weeks,  at  210/.  per  annum  ;  and 
in  a  second  schedule,  a  sum  of  450/.  a  year  was  de- 
scribed as  payable  to  the  theatre  in  respect  of  a  box 
held  by  Lord  Holland  for  a  term  of  years. 

These  articles  of  agreement  were  executed  by  the 
Appellant,  and  by  these  Respondents,  on  the  11th 
March  1822.  Upon  their  execution  the  Appellant 
retired  from,  and  these  Respondents  entered  upon,  the 
management  of  the  theatre. 

Very  shortly  afterwards  these  Respondents  appointed 
Mr.  Henry  Robertson  accountant  of  the  theatre. 

On  the  13th  April  1823,  Francis  Const  exhibited  his 
bill  in  the  Court  of  Chancery  against  the  Appellant, 
these  Respondents,  and  the  said  William  Harrison  and 
James  Trotter,  as  executors  of  Mr.  White ;  and  he 
thereby,  after  stating  an  iiidenture,  dated  9th  March 
1812,  which  indenture  contained  certain  provisions  for 
the  application  of  the  funds  of  said  theatre,  and  for  the 
payment  of  certain  debts  specified  in  two  several 
schedules  annexed  thereto,  and  after  stating  that  there 
remained  some  part  of  such  scheduled  debts  unpaid,  and 
pertain  acts  and  applications  of  the  funds  of  said  theatre, 
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since  these  Respondents  had  taken  upon  themselves  the        issi. 
management  thereof,  inconsistent  with  the  provisions      Habrw 
of  said  indenture,  he  prayed,  among  other  things,  that  «• 

all  the  Defendants  to  his  bill  of  complaint  might  be     and  others, 
decreed  to  abide  by,  and  specifically  to  perform  the 
several  agreements  and  covenants  contained  in  said 
indenture  of  9th  March  1812 

A  Receiver  was  appointed  in  the  suit  of  Mr.  CcHist, 
by  order  of  the  Lord  Chancellor,  in  February  1824, 
and  on  the  14th  of  April  in  that  year,  the  Appellant 
filed  his  bill  for  a  specific  performance  of  the  agree- 
ment of  March  1822.      The  Respondents,   in  their 
answers,  alleged  that  they  had  entered  into  that  a^e- 
ment  without  knowledge  of  the  Deed  of  1812,  through 
the  fraud  and  misrepresentations  of  the  Appellant ;  and 
relied  for  proof  of  their  allegation  on  the  fact  that  the 
box  stated  to  be  let  to  Sir  £.  Antrobus,  on  alternate 
weeks,  for  210/.  per  annum,  had  been  in  fact  demised 
to  him  at  a  pepper-corn  rent  for  21  years,  from  Sep- 
tember 1817)  in  consideration  of  the  sum  of  2,625/., 
then  paid  to  the  Appellant's  father ;  and  they  further 
alleged,  as  another  instance  of  fraud  and  misrepre- 
sentation, that,   in  the  year  1820,  the  said  Thomas 
Harris,  the  father  of  the  said  Appellant,  by  indenture 
dated  28th  September  1820,  assigned  to  Messrs.  Ste- 
phenson, Remington  and  Co.,  the  bankers  of  the  said 
theatre,  the  sum  of  450/.  a  year,  being  the  rent  of  the 
box  in  the  said  theatre  held  by  Lord  Holland  for  a 
term  of  years,  and  that  such  assignment  was  to  secure 
not  only  a  debt  due  to  the  said  bankers  from  the  pro- 
prietors of  the  said  theatre  jointly,  but  also  to  secure  a 
private  debt  of  the  said  Thomas  Harris  due  to  them,  and 
that  the  Appellant,  although  he  was  privy  to  the  assign- 
ment, had  never  informed  the  Respondents  or  the  said 
William  Harrison  thereof,  but  allowed  the  said  box  to 


4«8  CASES  IN  THE  HOUSE  OF  LORDS 

1831.       be  enumerated   in   the  second  schedule  to  the  said 
Harris      agreement  without  any  notice  of  such  assignment,  and 
^'  the  Respondents  to  enter  into  the  said  agreement  in 

and  others,  the  belief  that  such  rent  of  450/.  a  year  was  unencum- 
bered, and  would  be  receivable  by  them.  The  Re- 
spondents alleged  also  misrepresentations  as  to  the 
profits  of  the  theatre  in  the  seasons  1819-20  and 
1820-21 ;  and  all  these  misrepresentations  they  al- 
leged they  had  been  unable  to  detect  till  the  books 
and  the  theatre  had  been  for  some  considerable  time 
placed  under  their  absolute  controul. 

The  cause  came  on  to  be  heard  before  Sir  John 
Leach,  then  Vice-Chancellor,  on  the  27th  day  of 
February  1827 ;  and  on  the  12th  day  of  April  follow- 
ing, in  his  judgment  on  this  case,  the  Vice-Chancellor 
observed  (a),  that  the  statement  respecting  the  profits  of 
the  theatre  could  not  have  deluded  the  Defendants,  for 
they  stated  that  Mr.  Brandon  was  not  a  good  ac- 
countant, and  it  was  therefore  impossible  that  they 
could  have  relied  on  his  judgment.  He  then  referred 
to  the  transaction  relating  to  the  box  demised  to  Sir 
£.  Antrobus,  and  observed,  that  the  concealment  of 
the  real  nature  of  this  transaction  was  extremely  incor- 
rect, although  it  was  the  same  thing  to  the  other 
proprietors  as  if  the  box  had  been  actually  let  to  Sir  E. 
Antrobus  at  the  210/.  a  year.  Upon  referring  to  the 
table  of  annuities,  it  appeared  that  an  annuity  of  210/. 
for  21  years  was  worth,  in  present  money,  2,692/.  Js. 


(a)  The  Editors  have  extracted  the  following  sentences  of  the 
Vice-Chancellor's  judgment  from  a  very  clear  and  copious  report 
of  it  contained  in  the  first  volume  of  Mr.  Sjmons'  Cases  in  the 
Vice-Chancellor's  Court.  For  the  judgment  of  the  Lord  Chancellor 
they  are  indebted  to  a  private  source,  on  the  accuracy  of  which 
they  can  confidently  rely. 
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Sir  E.  Antrobus  only  paid  Qfi^SL  2^.,  so  that  Mr.  I83i. 
Harris,  the  father,  in  effect  took  upon  himself  to  n7^ 
account  with  the  other  proprietors  for  an  annuity  of  ^• 
210/.  for  21  years  without  having  received  quite  the  andotliere. 
full  value  for  this  undertaking,  and  his  half  the  property 
of  the  theatre  was  as  good  a  security  to  the  other  pro- 
prietors as  if  Sir  £.  Antrobus  had  undertaken  to  pay 
the  210/.  a  year.  It  was,  however,  the  duty  of  the 
father  and  the  Plaintiff  to  have  disclosed  the  truth  to 
the  other  proprietors,  and  to  have  given  them  an  option 
of  receiving  either  their  proportions  of  the  2,625  /.,  or 
their  proportions  of  the  210/.  a  year;  and  if  the 
Plaintiff  had  been  well  advised,  he  would  have  taken 
the  occasion  of  his  treaty  with  the  Defendants  to  state 
the  actual  fact^.  But  still  the  concealment  could  not 
be  made  to  bear  upon  the  validity  of  the  agreement  for 
the  lease.  Unless  the  Defendants  could  show  that  their 
interests  as  lessees  were  prejudiced  by  that  concealment, 
it  must  be  indifferent  to  them  whether  the  210/.  a  year 
was  accounted  for  by  the  Plaintiff  or  by  Sir  E.  An- 
trobus. If  the  Defendants  preferred  their  proportion 
of  the  price  to  their  proportion  of  the  rent,  there 
was  nothing  in  the  agreement  to  prejudice  that 
question. 

His  Honor  then  remarked,  on  the  transaction  relating 
to  Lord  Holland's  box,  that,  upon  reference  to  the  books 
of  account  of  the  theatre,  there  appeared  to  be  entries 
which  manifested  that  this  rent  of  450/.  was  paid  to 
Messrs.  Stevenson  &,  Co. ;  and  if  the  Defendants  did 
not  actually  know  the  reason  why  it  was  paid,  they  had 
there  sufficient  notice  of  the  transaction  to  put  persons 
of  ordinary  prudence  upon  an  inquiry  which  would 
have  given  them  full  information,  and  it  was  their 
own  fault  if  they  failed  to  make  that  inquiry.     With 
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respect  to  the  security  of  Messrs.  Stevenson  &  Co. 
extending  not  only  to  the  debt  due  from  the  theatre 
bat  to  a  private  debt  of  Mr.  Harris,  it  was  to  be  ob- 
served, that  as  far  as  regarded  Mr.  Harris's  private 
debt  it  could  affect  only  his  share  of  the  theatre,  and 
was  the  same  thing  as  if  he  had  given  a  security  for 
his  private  debt  by  a  distinct  deed.  His  Honor's 
decree  was  therefore  pronounced,  directing  a  specific 
performance  of  the  agreement. 

From  that  decree  these  Respondents  presented  their 
petition  of  re-hearing;  but  the  cause  was  finally  agreed 
to  be  heard  as  an  appeal  before  the  Lord  Chancellor, 
who,  on  the  19th  May,  pronounced  judgment  for  the 
Respondents,  and  in  the  course  of  that  judgment  gave 
the  following  reasons  for  reversing  the  decision  of  the 
Vice-Chancellor. 

The  first  question  that  presents  itself  naturally  to 
consider  is  this :  Supposing  that  nothing  had  been  done 
under  this  agreement,  the  agreement  of  March  1822 ; 
suppose  these  gentlemen  had  not  entered  into  posses- 
sion ol  the  theatre,  the  question  is,  whether,  under  the 
circumstances  of  this  case,  this  Court  would  direct  the 
secernent  of  March  1822  to  be  specifically  performed, 
specifically  performed  generally,  or  specifically  per- 
formed subject  to  any  and  what  modifications ;  and  if 
&e  Court,  under  those  circumstances,  would  not  have 
felt  itself  justified  in  directing  a  specific  performance  of 
this  agreement;  the  next  question  that  arises  and 
naturally  presents  itself  is  this,  whether,  in  consequence 
of  what  has  taken  place  under  this  agreement,  and 
whether,  in  consequence  of  the  conduct  of  the  parties, 
their  situation  is  so  altered,  and  the  circumstances  are 
so  changed,  as  to  induce  the  Court,  in  that  position  of 
things,  to  direct  that  this  agreement  should  be  spe* 


ON  APPEALS  AND  WRITS  OF  ERROR.  47 1 

cifically  performed,  either  in  general,  or  subject  to  any       i83i. 
tnodification.     These  are  the  two  views  of  the  case      ,,  '    ' 

IiARtirs 

which  naturally  present  themselves  to  the  consideration  v. 

of  the  Court.  The  first  point  that  occurs  is  with  respect  an/othera . 
to  the  Deed  of  March  1812.  In  looking  at  all  the 
evidence,  I  am  satisfied,  that  at  the  time  when  the 
the  agreement  of  March  1822  was  entered  into,  these 
parties,  none  of  them,  had  in  their  view  or  consideration 
the  Deed  of  March  1812.  There  is  no  evidence  to 
satisfy  my  mind  that  they  actually  knew  of  that  deed. 
If  they  did  know  of  it,  their  whole  conduct,  and  the 
whole  negotiation,  must  have  proceeded  upon  the  as- 
sumption that  it  was  no  longer  binding,  and  no  longer 
operative  between  them.  In  point  of  fact,  it  was  acted 
on  only  for  a  short  period  of  time — I  believe  for  about 
two  years,  and  the  payments  were  never  afterwards 
made  on  the  footing  of  that  deed.  Misrepresentations 
are  charged  to  have  been  made  with  respect  to  the 
profits  of  the  theatre  in  the  two  seasons  1819-20 
and  1820-21.  It  is  said,  on  the  other  side,  that 
Mr.  Harrison  or  the  parties  had  access  to  the  books, 
and  that  by  inspecting  and  examining  certain  books 
they  might  have  corrected  those  documents.  It  ap- 
pears from  all  the  evidence  that  the  books  where  kept 
in  such  a  manner  as  to  render  it  extremely  difiicult, 
without  bestowing  a  great  deal  of  time  and  attention, 
and  employing  the  skill  of  an  accountant,  to  deduce  any 
certain  conclusion  from  them ;  and  it  does  not  appear 
in  evidence  whether,  if  those  documents  had  been 
examined  by  the  books,  the  error  contained  in  them 
could  have  been  easily  detected ;  but  at  all  events  it 
tvas  a  representation  made  by  Mr.  Harris  witih  a  view 
to  this  agreement,  with  a  view  to  the  fixing  of  the  tenns 
of  the  rent. 
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The  next  point  for  consideration  is  that  which  arises 
out  of  the  box  which  is  described  as  the  box  of  Sir 
Edmund  Antrobus.     It  appears,  according  to  the  state* 
raent  of  the  case,  and  according  to  the  evidence,  that 
several  years  ago  a  contract  had  been  entered  into  be- 
tween  Mr.  Harris,  the  father,   and   Mr.  Harris,  the 
Plaintiff,  with  Sir  Edmund  Antrobus,  to  sell  to  him,  for 
the  sum  of  ^,0U0/.,  the  interest  in  the  box  for  the  term 
of  21  years.     The  present  Plaintiff  was  a  party  to  that 
transaction;  the  money  on  the  face  of  the  deed  is 
described  as  paid  to  both  of  them ;  how  it  was  after- 
wards applied  is  altogether  immaterial ;  whether  it  was 
applied  for  the  purposes  of  the  father  only,  to  the  pur- 
poses of  the  son  only,  or  to  both  their  uses  jointly,  is 
wholly  immaterial :  that  this  was  a  transaction  of  a  very 
incorrect  nature,  to  use  the  mildest  term,  no  man  can 
possibly  doubt.     It  was  concealed  from  the  proprietors; 
and,  for  the  purpose  of  rendering  that  concealment 
effectual,  Mr.  Brandon,  who  was  the  treasurer  acting 
under  the  superintendence  of  Mr.  Harris,  who  was  the 
manager  from  time  to  time,  accounted  for  the  rent  as 
if  that  rent  had  been  regularly  paid  by  Sir  Edmund 
Antrobus,  and  the  whole  machinery  was  contrived  for 
the  purpose  of  imposing  on  the  proprietors.     This  state 
of  things  existed  at  the  time  when  the  contract  of 
March  1822  was  entered  into;  Mr.  Harris  was  aware 
of  it ;  he  was  aware  of  the  fraud  that  had  been  prac- 
tised ;  he  did  not  at  that  time  disclose  to  the  parties 
with  whom   he  was   negotiating   the  actual  state  of 
things,  which  it  was  his  duty  to  have  done ;  on  the 
contrary,  in  the  second  schedule  to  the  agreement  of 
March  1822,  this  box  was  specifically  enumerated,  and 
forms  a  part  of  the  agreement,  a  part  of  the  property 
conveyed,  transferred,  or  meant  to  be  transferred  under 


ON  APPEALS  AND  WRITS  OF  ERROR.  473 

that  agreement ;  and  I  believe  it  is  a  principle  esta-  isai. 
blished  in  this  Court,  that  where  a  party  calls  for  JT^""^ 
a  specific  performance  of  a  contract,  he  must,  as  to  v. 
every  part  of  the  transaction,  be  free  from  every  im-  andothcri. 
putation  of  fraud  or  deceit.  It  is  not  sufficient  that 
compensation  may  be  afibrded ;  it  is  not  sufiicient  to 
say  that  security  may  be  given  in  some  other  way,  or 
that  security  may  be  obtained  upon  the  property,  fraud 
is  a  personal  bar  to  a  proceeding  of  this  kind.  It  is  a 
personal  bar,  and  may  be  a  bar  in  a  court  of  law,  as  to 
enforcing  the  agreement ;  but  it  is  also  a  personal  bar 
to  a  person  making  an  application  for  a  specific  per- 
formance. The  next  consideration  is,  the  transaction 
with  respect  to  Lord  Holland's  box,  equally  incorrect 
with  the  former,  into  which  it  is  unnecessary  for  me  to 
enter ;  it  ranges  itself  under  the  same  class,  not  perhaps 
liable  equally  to  the  same  objection,  but  it  is  of  the  same 
class  and  to  the  same  effect.  I  think,  then,  that  I  am 
justified  in  saying,  that  according  to  the  uniform 
practice  of  this  Court,  if  nothing  had  been  done  under 
this  agreement,  if  the  parties  had  not  taken  pos- 
session under  it,  if  Mr.  Harris  had  not  given  up  the 
management,  but  that  the  agreement  alone  had  sub- 
sisted, under  those  circumstances  it  appears  to  me 
impossible  to  suppose  that  this  Court  could  have 
listened  to  the  application  for  the  purpose  of  enforcing 
a  specific  performance  of  this  agreement,  either  gene- 
rally or  subject  to  any  modification.  The  question, 
therefore,  comes  to  this,  whether,  in  consequence  of 
the  conduct  of  the  parties,  in  consequence  of  their 
taking  possession  as  they  have  done,  holding  pos- 
session for  so  long  a  period  of  time  under  the  terms 
and  according  to  the  agreement,  interfering  as  they 
have  done  with  the  property,  whether  that  state  of 
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things  is  such  as  to  induce  the  Court  to  enforce  this 
agreement  by  a  decree  for  a  specific  performance. 
They  have  altered  the  theatre,  as  it  is  said,  contrary  to 
the  covenant  contained  in  the  instrument,  and  have 
thereby  materially  injured  the  theatre ;  they  have  also, 
it  is  said,  in  the  manner  in  which  they  have  conducted 
the  theatre,  affected  materially  and  essentially  its  in- 
terests ;  it  is  obvious,  however,  that  all  these  evils  are 
matters  of  account  and  compensation,  and  that  it  is 
unnecessary  on  any  of  these  grounds  to  enforce  this 
agreement  by  a  decree  for  a  specific  performance.  It 
appears  to  me,  therefore,  considering  that  at  the  time 
when  the  bill  was  filed  two  years  only  had  elapsed, 
that  eight  years  more  remained,  taking  into  consi- 
deration what  I  have  observed  with  respect  to  the 
conduct  of  the  parties  during  the  negociations  for  the 
treaty,  and  the  situation  in  which  they  were  placed, 
that  this  Court  ought  not,  under  these  circumstances, 
to  interfere  for  the  purpose  of  compelling  a  specific 
performance,  which  would  throw  upon  them  for  the- 
subsequent  period  of  eight  years  all  the  conditions  of 
this  original  agreement,  and  the  lease  that  was  to  be 
granted  under  it;  I  do  not  think  therefore  there  is  any 
thing  arising  out  of  the  conduct  of  the  parties  taking 
possession  under  this  agreement,  and  holding  it  in 
the  manner  in  which  they  did  during  the  time  they 
were  in  possession,  employing  their  agent  gradually  to 
investigate  those  accounts,  in  finding  out  successively 
those  misrepresentations,  and  those  incorrect  tran- 
sactions, and  the  whole  terminating  by  Mr.  Const's 
bill  being  filed,  and  the  appointment  of  a  Receiver, 
I  think,  taking' all  these  circumstances  into  considera- 
tion, there  is  not  guflScient  arising  out  of  the  conduct 
of  the  parties  under  the  agreement  of  1822  to  justify 
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the  Court  in  interposing  for  the  purpose  of  compelling        i83i. 
a  specific  performance. 

This  judgment  was  appealed  from  for  the  following  v. 

amongst  other  reasons : — Because  the  agreement  of  the  and  othm. 
11th  March  1822  was  full  and  complete.  Because  the 
Respondents  kept  possession  of  the  theatre  long  after 
Mr.  Const  had  filed  his  bill,  and  therefore  long  after 
their  attention  was  drawn  to  the  indenture  of  March 
1812,  without  objecting  to  the  agreement  on  the  ground 
of  the  provisions  of  the  indenture.  Because  the  relative 
rights  of  the  parties  were  not  altered  by  that  indenture. 
Because  after  they  had  objected  to  the  performance  of 
the  agreement,  on  the  ground  that  when  they  entered 
into  it  they  were  ignorant  of  the  existence  of  the  in- 
denture of  1812,  they  offered  to  continue  lessees  of  the 
theatre  if  the  rent  were  reduced.  Because  in  fixing  the 
amount  of  rent  the  Respondents  were  guided  by  the 
books  of  account,  and  not  by  the  representations  of  the 
Appellant.  Because  the  transactions  regarding  the 
boxes  held  by  Sir  E.  Antrobus  and  Lord  Holland 
were  not  founded  in  fraud,  and  the  Respondents  must 
have  known  the  real  nature  of  those  transactions  long 
before  they  gave  their  notice  of  abandonment  in 
February  1824.  Because  the  Appellant  had  always 
been  ready  to  submit  to  any  terms  respecting  those 
transactions  which  the  Court  might  think  fit  to  impose, 
but  he  contended  that  such  transactions  could  not 
be  considered  a  sufficient  ground  to  rescind  a  solemn 
contract. 

The  Respondents  submitted  that  the  judgment 
ought  to  be  affirmed  for  the  following  amongst  other 
reasons : — Because  the  said  Appellant  was  guilty,  in 
the  treaty  for  the  said  agreement,  of  fraud,  conceal- 
ment|  and  misrepresentation.     Because  the  agreement 
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of  11th  March  1822  was  entered  into  by  these 
Respondents  in  ignorance  of  the  Deed  of  9th  March 
1812 ;  the  existence  of  which  d^ed,  and  the  rights 
arising  under  it,  have  taken  from  these  Respondents, 
and  they  have  never  since  had,  that  for  which  by  the 
agreement  of  1822  they  contracted.  Because  the 
Appellant  is  unable  to  perform  his  said  contract  or 
agreement  with  these  Respondents  as  to  certain  parts 
of  the  property. 

The  Appellant's  Counsel  insisted,  that  it  was  not  any 
concealment  of  any  fact  connected  with  the  subject- 
matter  of  an  agreement  that  would  disable  a  party 
from  claiming  specific  performance  of  that  agreement 
Such  a  doctrine  would  render  it  impossible  for  any 
person  to  claim  specific  performance  of  an  agreement 
into  which  others  had  entered  with  him,  for  there  was 
no  one,  however  careful,  who  might  not  omit  to 
mention  some  one  particular  fact,  or  to  state  fully  all 
the  circumstances  connected  with  it.  The  true  ground 
on  which  the  doctrine  as  to  concealment  of  facts  pro- 
ceeded, was  the  materiality  of  those  facts.  If  the  party 
from  whom  specific  performance  was  claimed  had  not 
been  injured  by  the  effect  of  the  concealment,  if  the 
thing  concealed  or  omitted  to  be  stated  was  too  trifling 
to  affect  his  interests,  the  Court  would,  notwithstanding 
such  concealment  or  omission,  decree  specific  perform- 
ance of  the  agreement.  Fellowes  v.  Lard  Gxvydyr  4' 
Page,  1  Symons,  65 ;  confirmed  in  1  Russ.  &  Mylne,  89. 
It  was  further  insisted,  that  the  Respondents  might 
have  had  the  fullest  examination  into  every  tran- 
saction, and  if  they  had  neglected  to  use  the  op- 
portunity which  their  own  situation  as  part  proprietors 
in  the  first  instance,  and  also  as  persons  negociating  an 
agreement,  afforded  them,  they  were  not  now  to  turn 
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round  and  make  their  own  negligence  the  ground  for  issi. 
excusing  them  from  performing  an  agreement  into  harrm 
which  they  had  advisedly  entered.  v. 

For  the  Respondents,  it  was  contended,  that  the  in-  ancToihere. 
different  manner  in  which  the  books  of  accounts  of  the 
theatre  were  kept,  the  want  of  opportunity  to  examine 
them  in  detail,  and  to  prove  their  accuracy  by  the  test 
of  daily  experience,  rendered  it  impossible  for  the 
Respondents  to  attain  a  correct  knowledge  of  the  state 
of  affairs  at  the  theatre,  and  quite  exempted  them  from 
the  charge  of  negligence.  Besides  this,  it  was  urged  that 
mere  negligence  was  not  an  answer  to  be  set  up  to  a  charge 
of  concealment ;  it  was  not  necessary  for  the  Respond- 
ents to  dispute  the  case  of  Fellawes  v.  Lord  Gwydyr 
Sf  Page ;  on  the  contrary,  they  might  adopt  its  prin- 
ciple, and  on  that  principle  claim  to  be  relieved  from 
specifically  performing  this  agreement.  That  case  de- 
cided, that  as  the  misrepresentation  there  made  was  not 
shown  to  have  been  the  ground  of  the  contract,  or  to  have 
worked  any  injustice  on  the  Defendant,  he  was  bound  to 
perform  his  agreement.  It  was  impossible  to  assert  that 
the  misrepresentations  and  concealments  in  the  present 
case  had  not  worked  an  injustice  on  the  Respondents. 
By  being  made  to  believe  the  income  of  the  theatre  larger 
than  it  really  was,  the  Respondents  had  been  induced  to 
consent  to  give  a  higher  rent  than  they  would  otherwise 
have  thought  of  paying,  and  the  injury  was  therefore 
direct  and  positive.  The  rules  on  which  a  court  of  equity 
would  proceed  in  a  suit  for  specific  performance  of  an 
agreement  were,  that  the  agreement  must  be  clear  of 
the  imputation  of  any  deception.  There  was  no 
authority  any  where,  no  case  where  misrepresentation 
was  the  ground  of  a  contract  in  which  the  Court  had 
decreed  specific  performance  of  it.    The  conduct  of  the 
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18S1.       person  seeking  it  must  be  free  from  all  blame ;  mbre- 

Harris      presentation  even  as  to  only  a  small  part  would  prevent 

»•  '      him  seeking  relief  in  a  court  of  equity.     Here  there 

and  others,  had  been  misrepresentation  extensive  enough  to  affect 
the  agreement  most  materially,  and  the  Appellant  was 
therefore  disabled  from  claiming  a  specific  performance 
of  it. 

13 Oct.  1831.  The  Lord  Chancellor: — As  this  was  a  case  in  which 
u  gmeiit.  ^j^^.^  lordships  were  called  on  to  review  the  decision 
of  the  noble  and  learned  lord  who  had  lately  held  the 
Great  Seal,  and  as  that  decision  had  reversed  the  judg- 
ment of  his  Honor,  the  present  Master  of  the  Rolls, 
his  lordship  had  been  very  desirous  that  the  arguments 
should  take  place  in  the  presence  of  a  noble  and 
learned  friend  of  his,  (Lord  Plunketty)  the  benefit  of 
whose  assistance  he  was  desirous  to  enjoy.  His  noble 
and  learned  friend  had  attended  the  arguments  through- 
out, and  he  was  happy  to  say,  that  there  was  not  the 
slightest  difference  of  opinion  among  them.  Having 
most  attentively  considered  the  case,  he  saw  no  reason 
to  depart  from  the  judgment  which  had  been  given  in 
the  Court  of  Chancery.  The  agreement  appeared  to  him 
affected  by  misrepresentation,  and  was  therefore  in- 
capable of  being  made  the  subject  of  the  interference 
of  a  court  of  equity  in  order  to  compel  its  specific 
performance :  he  should  therefore  move,  that  the  judg- 
ment of  the  Court  below  be  affirmed. 

Lord  Plunkett  said,  that  he  entirely  agreed  with  the 
Lord  Chancellor.  There  could  be  no  doubt  that  the 
Respondents  had  entered  into  this  agreement  under 
a  mistaken  impression  as  to  certain  things  the  sub- 
ject matter  of  the  agreement,  and  with  regard  to 
these,  the  Appellant  had  been  guilty  of  that  misre- 
presentation which  would  disable  him  from  compelling 
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specific  performance  of  the  agreement  in  a  court  of       i83i. 

equity.  Harris 

Lord  Lyndhurst  had  most  carefully  attended  to  the  ^• 

arguments  that  had  been. urged  to  the  House,  but  saw    and  others, 
no  reason  to  alter  the  opinion  he  had  delivered  in  the 
court  below. 

Judgment  affirmed. 
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IN  ERROR, 

FROM   THE   IEI9H  EXCHEQUER  CHAMBER. 

i4Mar.  i83i>    ELIZABETH  Warburton        -   Plmntiff  in  Error. 

"3^«^        LOV  ELAND,    CX  dtm.     G.     AND\_    ^      ,      ^.     _ 

-^  H.  IviE     -        .        -        JI>«/««fe«'»«-Errw. 

Reg^tnitionof 

Stat.  6ii^D^    A  term  for  399  years,  in  certain  lands  in  Ireland,  being  rested 
c.  a.  in  B.  for  life,  with  the  residue  in  his  daughter,  a  settlement 

is  made  on  the  intermarriage  of  the  daughter  and  IF.,  by 
which  the  whole  term  is  conveyed  to  trustees,  on  trust  to  pay 
the  rents  and  profits  to  JB.,  the  father,  for  life,  then  to  W.j 
the  husband,  for  life,  then  to  the  daughter  for  life,  if 
she  survived  him,  and  afterwards  to  convey  the  term  to 
the  first  son.    This  settlement  is  not  registered.     On  the 
death    of  B.,  the  father,  W.,  the  husband,  demises  the 
whole    term    for   valuable  consideration  to  X.,  and  the 
indenture  is  duly  registered;  and  K.  afterwards  assigns 
for  like  consideration  his  lease  of  the  term  to  I.     Held 
by  the  House  of  Lords,  in  conformity  with  the  unani- 
mous opinions  of  the  atteliding  Common  Law  Judges,  that 
the  registered  indenture  shall  prevail  over  the  unr^istered 
settlement,  and  that  the  title  of  the  assignee  of  the  lease  is 
to  be  preferred  to  that  of  the  widow  of  TF.,  and  of  the 
trustees  under  the  settlement ;  and  that  this  is  so  whether 
the  assignment  from  K.  to  J.  was  re^stered  or  not,  for  the 
unregistered  assignment  would  pass  the  interest  as  between 
the  lessee  and  assignee,  and  there  is  no  conflicting  claimant 
under  a  registered  deed.     And  this  construction  of  the 
Registry  Act,  6  Anne,  c.  2,  holds  good  whether  the  party 
executing  the  prior  secret  conveyance,  and  the  subsequent 
registered  deed,  be  the  same  party  or  not. 

A  TERM  for  399  years,  in  certain  lands  in  Ireland, 
beingvested  in  Benjamin  Battand  his  daughter  Elizabeth, 
in  the  former  for  life,  with  the  residue  in  the  daughter. 
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a  settlement  is  made  in  17799  on  the  intermarriage  of       issi. 
the  daughter  and  Bartholomew  Boyd  Warburton,  by  y^';;^^,^ 
which  the  term  is  assigned  to  trustees^  in  trust  to  per-  v. 

mit  Batt,  the  father,  to  have  the  rents  and  profits  for       er  dem.  ' 
life,  with  remainders  to  the  husband  and  wife  for  their  ^-  ^  ^-  ^^*^- 
lives  respectively,  ahd  the  survivor.     This  settlement  li^^^TU- 
was  not  registered ;  and  after  the  death  of  Benjamin  gi«t««d' 
Batt,  Warburton,  the  husband,  demised  the  whole  of 
the  term  then  to  run  to  two  persons  of  the  name  of 
Keogh,  at  a  rent  of  16^.  per  acre.     That  indenture  indenture 
was  duly  registered :  and  afterwards  the  Keoghs  as-  auiy^Jl^ 
signed  their  interest  in  the  lands  to  George  and  Henry  '©red. 
Ivie  for  a  consideration  of  3,000/.     Warburton,  the 
husband,  died  in  1823,  and  the  wife  surviving  brought 
her  ejectment  in  the  King's  Bench  against  the  Ivies, 
and  had  judgment  and  possession.     The  Ivies,  after- 
wards, in  1825,  brought  an  ejectment  against  her  in 
the  Irish  Court  of  Exchequer,  and  at  the  trial  a  spe- 
cial verdict  was  found,  which  is  as  follows : 

^^  And  the  Jurors  aforesaid  upon  their  oaths  find, 
*^  that  Richard  Christmas  was,  in  the  year  1713,  seised 
**  in  fee  of  the  lands  in  the  ejectment,  and,  being  so 
'^  seised,  he  duly,  by  indenture  of  lease  bearing  date 
"  the  1st  day  of  March,  in  the  12th  year  of  the  reign 
*'  of  her  late  Majesty  Queen  Anne,  being  the  year 
'^  1713,  demised  the  same  unto  Thomas  Grubb  for  the 
"  term  of  999  years,  who  thereupon  entered,  and  was 
**  possessed  thereof  under  said  lease  for  the  said  term;' 
**  that  Mary  Grubb  was  executrix  of  the  said  Thomas 
"  Grubb,  and  as  such  executrix  of  said  Thomas  Grubb 
"  entered  into  and  was  possessed  thereof  for  the  residue 
*^  of  the  same  term;  that  the  said  Mary  Grubb,  by  in- 
**  denture  of  demise  bearing  date  the  26th  March,  in 
'^  in  the  year  17^8,  did  demise  the  said  lands  to  John' 
^'  Allen  for  the  term  of  399  years,  and  that  said  John' 
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Allen  entered  and  was  possessed  of  said  lands  for 
the  said  last-mentioned  term ;  and  that  the  interest 
in  the  said  last-mentioned  lease  was,  in  and  previoas 
to  the  year  1779)  vested  by  mesne  assignment  in 
Renjamin  Batt  for  so  many  years  of  the  said  term  as 
he  should  live,  with  the  remainder  to  his  daughter, 
Elizabeth  Batt,  for  the  residue  of  the  said  term ;  that 
upon  the  marriage  of  the  said  Elizabeth  Batt  unto 
the  said  Bartholomew  Boyd  Warburton,  (she  being 
then  of  full  age,)  the  said  Benjamin  Batt,  together 
with  the  said  Elizabeth,  executed  the  indenture  of 
settlement  of  the  24th  July  1779,  which  deed  was 
made  by  and  between  Benjamin  Batt,  of  New  Ross, 
in  the  county  of  Wexford,  Esquire,  and  Elizabeth- 
Batt,  spinster,  his  eldest  daughter,  of  the  first  part ; 
Bartholomew  Boyd  Elliott,  and  the  Reverend  Robert 
Alexander,  of  the  second  part;  and  Bartholomew 
Boyd  Warburton,  of  the  third  part;  and  was  duly 
executed  by  the  said  Benjamin  Batt,  Ellizabeth  Batt, 
Robert  Alexander,  and  said  Bartholomew  Boyd 
Warburton:  and  whereby,  and  in  consideration  of 
said  intended  marriage,  the  said  Benjamin  Batt  and 
Elizabeth  Batt  assigned  the  said  lands  and  their  re- 
spective terms  and  interests  therein  to  Bartholomew 
Boyd  Elliott  and  Robert  Alexander  for  the  residue 
of  the  demised  term  .therein,  in  trust  to  permit  the 
said  Benjamin  Batt  to  take  and  receive  the  rents  and 
profits  of  the  said  lands  during  the  term  of  his  natural 
life,  and  after  his  decease  to  permit  the  said  Bar- 
tholomew Boyd  Warburton  to  receive  the  said  rents 
and  profits  during  his  natural  life,  and  in  case  the 
said  Elizabeth,  his  intended  i/i  ife,  should  survive  her 
said  intended  husband,  then  after  his  decease  to 
permit  the  said  Elizabeth  to  receive  the  rents  and 
profits  during  her  natural  life,  and  after  the  decease 
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**  of  the  said  Bartholomew  Boyd  Warbuton,  and  Eli-       jgj,^ 

^^  zabethy  his  intended  wife,  in  trust  to  permit  the  first 

^^  son  of  the  said  marriage  to  receive  the  said  rents  and 

"  profits  until  he  should  arrive  at  the  age  of  21  years,    ^^^\^^^f 

*^  and  then  to  convey  said  lands  to  said  first  son  abso-  G.  &  11.  Ivie. 

lutely ;  and  in  case  there  should  be  no  issue  of  the  said 

marriage,  then  the  said  lands  and  the  interest  therein 

"  should  become  the  sole  property  of  the  survivor  of 

"  them,  the  said  Bartholomew  Boyd  Warburton  and 

**  Elizabeth  his  intended  wife :  and  the  Jurors  afore- 

^^  said  further  find,  that  said  deed  was  not  registered ; 

'^  and  that  after  the  execution  of  the  said  settlement  the 

^^  said  marriage  was  solemnized,  and  said  Benjamin 

'*  Batt  during  his  life  received  the  rents  and  profits  of 

"  the  said  lands  under  the  said  deed,  and  after  his 

^^  death  the  said  Bartholomew  Boyd  Warburton  re- 

'^  ceived  said  rents  and  profits  during  his  life,  and  being 

^^  in  possession  thereof  on  the  26th  day  of  May  1800, 

^'  by  indenture  of  lease,  dated  the  same  day,  and  which 

"  indenture  was  duly  registered  in  the  office  for  regis- 

<*  tering  deeds  on  the  10th  June  1800,  the  said  Bar- 

"  thojomew  Boyd  Warburton  demised   the  same  to 

**  George  Keogh  and  Thomas  Keogh  for  the  term  of 

^^  years  mentioned  in  the  said  lease  which  is  still  un- 

"  expired,  at  and  under  the  yearly  rent  of  345/.  19^., 

"  being  at  the  rate  of  16 s.  per  acre;  that  the  said 

"  George  and  Thomas  Keogh  entered  and  were  pos- 

^^  sessed  of  the  said  term  under  the  said  lease;  and 

^^  afterwards,  by  indenture  of  assignment  bearing  date 

*^  the  9th  day  of  April  1813,  in  consideration  of  the 

"  sum  of  3,000/.,  paid  to  them  by  George  Ivie  and 

"  Henry  Ivie,  conveyed  their  interests  in  said  lease  to 

"  said  George  Ivie  and  Henry  Ivie,  two  of  the  lessors 

^^  of  the  Plaintiff,  who  entered  and  were  possessed 

^'  thereunder  until  the  time  of  the  death  of  the  said 
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1831.       "  Bartbolomew  Boyd  Warburton  on  the  6th  February 

wlaiBUBTOK   "  1823,  leaving  the  said  Elizabeth,  his  wife,  surviv- 

V'  "  ing  him,  when  the  Defendant,  Elizabeth,  his  widow, 

ex  dem.  *    ''  entered  upon  the  said  lands,  claiming  under  said 

G.  &  H.  ivjE.  a  settlement  of  the  year  1779,  and  brought  her  eject- 

^'  ment  to  recover  possession  of  the  same  in  the  name 
^'  of  her  trustee  named  in  the  said  deed  of  1779,  and 
"  having  obtained  judgment  thereon,  executed  her 
^^  habere  thereunder,  on  the  22d  day  of  January  1825 : 
^^  and  said  Jurors  further  find,  that  the  said  George  and 
'^  Henry  I  vie  afterwards  entered  upon  the  said  lands,  and 
"  demised  the  same  unto  the  said  James  Loveland  for  the 
^'  said  term  in  the  said  declaration  in  ejectment  raen- 
'^  tioned ;  by  virtue  of  which  demise  the  said  Plaintiff 
^'  entered  thereupon,  and  was  possessed  for  the  said 
^'  term  so  to  him  demised  until  the  said  Defendant 
^^  Elizabeth  entered  and  ousted  the  said  Plaintiff 
'^  therefrom  as  therein  mentioned ;  but  whether,  &c. 
"  &c.  &c." 

On  this  verdict  judgment  was  given  in  June  1825 
for  the  Ivies,  which  judgment  was  in  June  1828  af- 
firmed by  the  Court  of  Exchequer  Chamber,  the 
judges  being  equally  divided ;  and  from  that  judg- 
ment Mrs.  Warburton  brought  her  writ  of  error 
returnable  in  Parliament ;  and  it  was  contended  that 
the  judgment  ought  to  be  reversed  for  the  following 
among  other  reasons : 

1st.  Because  by  the  marriage-settlement  of  the 
24th  of  July  1779,  the  legal  estate  in  the  premises 
mentioned  in  the  declaration  was  transferred  to  Bar- 
tholomew Boyd  Elliott  and  Robert  Alexander,  the 
trustees  of  that  settlement;  and  Bartholomew  Boyd 
Warburton,  at  the  time  of  executing  the  indenture. of 
lease  of  the  26th  May  1800,  was  only  tenant-at-will.  to 
the  said  trustees,  and  was  therefore  unable  to  transfer 
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any  legal  estate  in  the  premises  to  George  Keogh  and       issi. 
Thomas  Keogh,  from  whom  the  Defendant  in  error,  wabburtoh 
James  Loveland,  derives  his  title.  ^• 

Sd.  Because  although  the  said  marriage-settlement  ex  dem.  ' 
was  not  registered  accordingtothe  provisions  of  the  Irish  ^'  ^  ^'  ^^"' 
statute,  6th  Anne,  c.  2,  yet  such  deed  of  settlement  was 
good  and  effectual  to  vest  the  legal  estate  in  the  said 
trustees  as  to  the  said  lands,  and  to  bind  the  parties 
thereto ;  and  prevented  said  Bartholomew  Boyd  War- 
burton  from  acquiring  in  his  marital  right,  on  his  mar- 
riage, any  estate  in  the  premises  in  question,  he  could 
only  take  under  or  by  virtue  of  such  settlement ;  and 
for  the  reason  above  stated,  he  did  not  take  under  such 
settlement  any  legal  estate  capable  of  being  conveyed 
to  a  purchaser  from  him. 

Sd.  Because  a  deed,  invalid  for  want  of  title  in  the 
party  conveying  at  the  time  of  execution,  cannot  be 
made  valid,  or  acquire  any  effect  by  subsequent  regis- 
tration. 

4th.  Because  even  supposing  that  the  said  Bartho- 
lomew Boyd  Warburton  took  such  an  estate  in  the  said 
premises  as  enabled  him  to  convey,  by  the  said  lease  of 
the  26th  May  1800,  a  legal  interest  therein  to  the  said 
George  Keogh  and  Thomas  Keogh,  and  their  assigns, 
for  the  term  of  his  own  interest  in  the  said  premises, 
yet  such  interest  did  not  extend  beyond  the  period  of 
his  own  life,  and  determined  therewith ;  and  the  legal 
interest,  if  any,  conveyed  by  the  said  lease  also  expired 
at  his  death :  nor  could  the  registration  of  such  lease 
operate  so  as  to  give  it  any  more  extended  effect,  or  to 
bind  or  affect  the  legal  estate  of  the  trustee  of  the  said 
marriage  settlement  subsequently  to  the  death  of  the 
said  Bartholomew  Boyd  Warburton. 

For  the  Ivies  it  was  contended,  that  the  judgment 
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1831.        ought  to  be  affirmed  for  the  following  among  other 

wIIl^TOR   reasons: 

,     «•  1st.  Because  the  settlement  of  the  24th  July  1779 

LOVELAND,  •  -I  1  11  M 

ex  denu       was  not  registered,  and  must,  under  the  true  constnic- 
G.  &  H.  iviE.  ^Jqjj  Qf  ^^^  gjij  Anne,  c.  2,  be  considered  to  be  fraudu- 
lent and  void  against  the  lease  of  26th  May  1800, 
which  was  duly  registered  according  to  the  provisions 
of  that  Act. 

2d.  Because  if  the  settlement  of  1779  had  never 
been  executed,  Bartholomew  Boyd  Warburton  would, 
in  right  of  his  wife,  have  become  possessed  of  said 
lands  for  the  residue  of  said  term  of  years,  and  would 
have  had  full  power  to  make  the  said  lease  of  1800 ; 
and  if  that  settlement,  not  having  been  registered,  is 
fraudulent  and  void  against  said  lease  which  was 
registered,  there  is  nothing  to  invalidate  the  said 
lease. 

Sd.  Because  the  Defendants  in  error  are  purchasers 
for  valuable  consideration,  and  as  such  within  the 
meaning  and  policy  of  the  6th  of  Anne,  which  was 
passed  for  the  security  of  such  purchasers. 

4th.  Because  the  object  of  the  6th  of  Anne  was, 
that  all  deeds  relating  to  lands  in  Ireland  should  be 
registered,  in  order  that  persons  contracting  for  or 
purchasing  lands  might,  by  a  search  in  the  registry, 
have  notice  of  all  conveyances  affecting  same;  and 
because  that  object  will  be  defeated  if  the  secret  and 
unregistered  settlement  of  1779,  of  which  the  De- 
fendants in  error  had  no  notice,  can  be  set  up  against 
them. 

(Vide  Latouche  v.  Dunsany  1  Schol.  &  Lef.  154.) 

The  cause  was  heard  in  the  House  of  Lords  in 
March  1831,  Lord  Tenterden  presiding  as  Speaker, 
and  the  Judges  attending ;  and  on  the  14th  of  that 
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month  and  year,  Lord  Tenterden  proposed  the  ques*       issi. 
tions  for  the  opinion  of  the  Judges.      On  the  23d  warburtok 
of  February  1832,  the  Judges  attended,  when  their         v. 
unanimous  opinion  was  read  by  Lord  Chief  Justice       exdem.  ' 
Tindal,  of  which,  by  his  Lordship's  favour,  we  have  ^-  ^  ^-  ^^"• 
been  furnished  with  an  authentic  and  accurate  trans* 
cript.     It  is  as  follows : 

My  Lords, — The  statement  which  this  House  has  Opinion  of  the 
been  pleased  to  submit  to  the  consideration  of  His  ^^'  ^. 
Majesty's  Judges  is  this :    An  unmarried  woman  being  ^^'^'^'  ^• 
possessed  of  land  in  Ireland  for  a  long  term  of  years, 
and  about  to  marry,  assigned  the  term  by  a  deed,  exe* 
cuted  also  by  the  intended  husband,  to  trustees,  upon 
trust  to  permit  the  husband  after  marriage  to  receive 
the  rents  for  life,  then  to  the  wife  for  life,  then  the  first 
son  of  the  marriage,  if  any,  with  remainder  over. 
The  marriage  took  effect ;  the  husband  entered  into 
possession,  and  received  the  rents  and  profits,  and  then 
made  a  lease  for  years  for  part  of  the  term,  rendering 
rent ;  the  lessees  entered  and  received  the  rents  and 
profits,  and  then  assigned  the  lease  for  a  valuable  coa- 
sideration. 

The  marriage  settlement  was  not  registered;  the 
lease  by  the  husband  was  registered ;  the  assignment 
of  the  lease  is  supposed  not  to  have  been  registered. 
The  wife,  surviving  her  husband,  obtained  possession  of 
the  lands ;  the  assignees  of  the  lease  brought  an  eject* 
ment  against  her  to  recover  the  possession. 

Upon  this  statement  your  Lordship's  have  been 
pleased  to  put  the  following  questions ;  regard  being 
had  to  the  true  construction  of  the  Irish  Register  Act,    - 
6  Anne,  c.  2. 

1st.  Which  title  is  to  be  preferred,  that  of  the  as- 
signees of  the  lease,  or  of  the  widow,  or  the  trustees 
under  the  settlement  ? 
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1 83  f .  2d.  Supposing  the  assignment  of  the  lease  not  to  have 

W4BBu7^      been  registered,  will  the  construction  be  the  same? 
V.  Upon  the  first  of  these  questions,  the  Judges  who 

ex^dem.^'  havc  heard  the  argument  at  your  Lordship's  bar,  are 
G.  &  H.  iviE.  of  opinion,  that  regard  being  had  to  the  true  construc- 
tion of  the  Irish  Register  Act,  the  title  of  the  assignees 
of  the  lease,  under  the  circumstances  above  stated,  is  to 
be  preferred  to  that  of  the  widow,  and  also  to  that  of 
the  trustees  under  the  settlement ;  and  upon  the  second 
question,  they  are  of  opinion,  that  supposing  the  as- 
signment of  the  lease  not  to  have  been  registered,  the 
construction  of  the  statute  remains  the  same. 

Upon  the  facts  of  this  case,  Mr.  Warburton,  who 
granted  the  lease  of  1800,  was  at  the  time  of  granting 
it  in  possession  of  the  premises ;  and  as  the  marriage 
settlement  of  1779  was  never  put  upon  the  register,  he 
must  have  appeared  to  the  public,  and  amongst  the 
rest  of  the  lessees  taking  under  the  lease  of  1800,  to 
be  in  possession  of  the  premises  either  in  his  own 
right  or  in  right  of  his  wife,  in  either  of  which  cases 
he  would  have  had  the  undoubted  right  to  grant  a  valid 
term  by  the  lease  of  1800,  unless  the  unregistered  set- 
tlement of  1779  stands  in  the  way.  Now  it  is  not 
disputed  on  the  part  of  the  Plaintiff  in  error,  that  if 
Mr.  Warburton  had  been  the  party  who  conveyed  the 
term  by  the  unregistered  settlement  of  1779)  and  had 
afterwards  made  the  lease  which  was  registered,  such 
lessees,  being  purchasers  for  a  valuable  consideration, 
might  have  availed  themselves  of  the  fifth  section  of 
the  Registry  Act,  and  that  the  prior  settlement  could 
have  been  held  fraudulent  and  void  as  against  the 
lease.  Such  a  case  is  admitted  to  fall  within  the  letter 
as  well  as  the  spirit  of  the  Act  But  it  is  qontended 
by  the  Plaintiff  in  error,  that  the  operation  of  the  Irish 
Registry  Act  extends  no  further,  but  is  confined  to 
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cases  in  which  both   the  earlier  and  the  subsequent       i83i. 
conveyances  are  the  deeds  of  the  same  grantor ;  and  w^"^' 
whether  such  is  the  case,  or  on  the  contrary  the  Act  v. 

extends  to  give  a  preference  to  the  subsequent  deed      ^Z^dan,  * 
when  registered  against  the  prior  unregistered  deed,  ^'  ^  ^"  ^^"^' 
notwithstanding  the  same  was  executed  by  a  former 
owner  of  the  estate,  is,  in  substance,  the  question  now 
proposed  for  our  consideration. 

No  case  can  be  found  either  upon  the  English 
Registry  Acts,  or  upon  the  Irish  Act  now  under  con- 
sideration, in  which  this  precise  question  has  been 
decided  by  a  Court  of  Law.  It  must  therefore  be  de- 
termined upon  principle,  not  upon  authority ;  and  the 
only  principle  of  decision  that  is  applicable  to  it  is  the 
fair  construction  of  the  statute  itself,  to  be  made  out 
by  a  careful  examination  of  the  terms  in  which  it  is 
framed,  and  by  a  reference  in  all  cases  where  a  doubt 
arises  to  the  object  which  the  Legislature  had  in  view 
when  the  statute  was  passed.  Where  the  language  of 
the  Act  is  clear  and  explicit,  we  must  give  eftect  to  it, 
whatever  may  be  the  consequences ;  for  in  that  case 
the  words  of  the  statute  speak  the  intention  of  the 
Legislature.  If  in  any  case  a  doubt  arises  upon  the 
words  themselves,  we  must  endeavour  to  solve  that 
doubt  by  discovering  the  object  which  the  Legislature 
intended  to  accomplish  by  passing  the  Act. 

And  although  it  would  be  impossible  to  consider  a 
question  to  be  free  from  difficulty  where  opinions  have 
been  formed  upon  it  in  direct  contradiction  to  each 
other,  and  each  opinion  has  been  supported  with  such 
acuteness  and  ability  by  the  very  learned  Judges  of 
the  several  Courts  below,  before  which  it  has  been 
agitated;  yet  we  have,  upon  consideration,  come  to 
the  conclusion,  that  both  the  closer  interpretation  of  the 
words  of  the  statute,  and  the  construction  which,  at  the 

VOL.  II.  K  K 


490  CASES  IN  THE  HOUSE  OF  LORDS 

1831.       same  time,  most  suppresses  the  mischief  the  Legislature 

,,,'    ^  had  in  view,  and  most  advances  the  remedy  which  is 

V.         held  forth,  warrant  us  in  the  opinion  that  the  registered 

ex^dem.^'    lease  of  1800  is  to  be  preferred  to  the  unregistered  mar- 

0.&  H.lviE.  riage  settlement  ofl779;  and  that  the  latter,  in  so  far 

as  its  provisions  are  inconsistent  with  the  validity  of  the 
lease,  is  to  be  held  altogether  void. 

The  question  appears  to  turn  almost  entirely  on  the 
construction  of  the  fifth  section  of  the  statute,  which 
declares  in  what  cases,  and  under  what  circumstances^ 
an  unregistered  deed  shall  be  void.  For  as  to  the 
fourth  section,  to  which  considerable  im^portanqe  has 
been  attached  in  the  course  of  the  argument,  it  appears 
to  us  to  be  confined  to  the  case  of  priority  of  registered 
deeds  as  between  themselves^  and  to  have  very  little,  if 
any,  bearing  upon  the  question  immediately  under  dis- 
cussion. Before,  however,  we  come  to  the  more  par- 
ticular consideration  of  the  fifth  section,  it  will  be 
advisable  to  look,  generally,  at  the  preamble  of  the 
statute,  and  the  other  clauses  which  proceed  the  fifth, 
in  order  that  we  may  ascertain  from  the  Act  itself  the 
object  and  general  intention  of  the  Legislature  in  pass- 
ing it;  for  such  intention  is  to  be  the  guide  of  our 
course  in  case  any  difficulty  should  arise  in  the  con- 
struction of  a  particular  clause. 

This  statute,  which  was  passed  by  the  Irish  Paj?- 
liament  in  the  sixth  year  of  Queen  Anne,  is  intituled, 
'^  An  Act  for  the  public  Registering  of  aU  Deedsi 
^^  Conveyances  and  Wills,  that  shall  be  made  of  any 
^'  lands,  tenements  or  hereditaments ;"  it  begins  by 
stating  its  object  to  be,  "  for  securing  purchasers,  prc;^ 
'*  venting  forgeries  and  fraudulent  gifts  and  coovey- 
^'  ances  of  lands,  tenements  and  hereditaments,  which 
''  have  been  frequently  practised  in  this  Hingdom, 
**  especially  by  papists,  to  the  great  prejudice  of  the 
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"  protestant  interest  thereof,  and  for  settling  and  esta-        i83i. 
"  blishing  a  certain  method,  with  proper  rules  and  y^^^^^^^^^ 
"  directions,  for  registering  a  memorial  of  all  deeds  and  v. 

"  conveyances  which,  from  and  after  the  25th  day  of  ^^^dm,^' 
"  March  I7O8,  shall  be  made  and  executed  for  or  con-  ^-  ^  "•  ^^"^ 
"  ceming  any  honours,  &c.  in  this  kindom,  and  of  all 
"  wills  and  devises  in  writing,  &c. ;"  and  it  then  pro- 
ceeds, in  the  first  section,  to  enact,  that  a  public 
office  for  registering  memorials  of  deeds  and  convey- 
ances, wills  and  devises,  shall  be  established  and  kept 
in  the  city  of  Dublin,  to  be  managed  and  executed  by  a 
fit  and  able  person,  &c. 

The  first  section  therefore  of  the  Act  is  framed  in 
the  most  general  and  comprehensive  terms,  comprising 
"  all  deeds  and  conveyances  for  or  concerning  any 
"  lands,"  without  restriction  or  qualification  as  to  the 
parties  by  whom  such  deeds  or  conveyances  were 
executed,  or  otherwise ;  showing  the  intention  of  the 
Legislature  to  have  been  to  provide,  in  the  place  and 
stead  of  the  ancient  and  more  public,  and  notorious, 
mode  of  transferring  landed  property,  the  means  of 
discovering  all  transfers,  with  equal  or  greater  certainty, 
by  referring  to  a  public  register,  upon  the  face  of  which 
it  was  intended  they  should  ail  be  found.  The  third 
section  directs  that  a  memorial  of  '^  all  deeds  and  con- 
*'  veyances  which,  from  and  after  the  25th  day  of 
"  March  I7O8,  shall  be  made  for,  or  concerning,  or 
**  whereby,  any  honours,  &c.  within  this  kingdom  may 
"  be  anyways  affected,  may,  at  the  election  of  the  party 
**  or  parties  concerned,  be  registered  in  such  manner 
"  as  is  hereinafter  directed." 

There  is  nothing,  therefore,  in  the  language  of  this 
third  section  which  restrains  the  generality  of  the  first. 
It  is  still  a  memorial  of  all  deeds  and  conveyances  which 
the  Legislature  contemplates ;  although  it  is  left  open  to 
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1831.       the  discretion  of  the  parties  to  whom  the  conveyances 

WiTsBURToii   ^^®  made,  whether  they  will  avail  themselves  of  the 

,     ^'  protection  of  the  Act,  or  incur  the  consequences  to 

liOVELAND 

tsdem.  '    which  they  become  liable  by  neglecting  its  provisions. 
G.  &  H.  iviE.       What  those  consequences  are,  the  fourth  and  fifth 

sections  proceed  to  declare.  For  by  the  fourth  section 
it  is  enacted,  "  that  every  such  deed  or  conveyance  a 
"  memorial  whereof  shall  be  duly  registered,  shall  be 
**  deemed  and  taken  as  good  and  effectual  both  in  law 
**  and  equity,  according  to  the  priority  of  time  of  regis- 
"  tering  such  memorial,  according  to  the  right,  title 
"  and  interest  of  the  person  or  persons  so  conveying  such 
**  honours,  &c.,  against  all  and  every  other  deed,  con- 
"  veyance  or  disposition  of  the  honours,  &c.,  comprised 
**  or  contained  in  any  such  memorial  as  aforesaid." 

This  clause  is  framed  for  the  purpose  of  regulating 
the  priorities  of  registered  deeds  and  conveyances  as 
between  themselves,  and  is  expressed  in  the  same 
general  terms  as  the  preceding. 

It  begins  by  enacting  "  that  every  such  deed  or 
"  conveyance"  that  is,  every  deed  or  conveyance 
executed  after  the  25th  of  March  1708,  affecting  lands, 
&c.  in  Ireland  ;  an  expression  unlimited  and  unquali- 
fied by  any  reference  to  the  persons  executing  such 
deeds  ;  neither  requiring  nor  appearing  to  require  that 
the  party  who  executes  must  claim  under  a  registered 
conveyance,  or  importing  any  other  restriction ;  the 
statute  then  enacts  *^  that  it  shall  be  good  and  suflficient, 
"  according  to  the  priority  of  time  of  registering  such 
"  memorial,  against  all  and  every  deed,  conveyance  or 
"  disposition  of  the  honours,  &c ;"  words  equally  un- 
limited and  unqualified  by  any  consideration  whether 
the  person  executing  such  prior  deeds  was  or  was  not 
the  same  person  who  executed  the  second,  whether 
the  person  executing  the  second  deed  claims  under  a 
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registered    conveyance,     whether    he    is    seised    or        issi. 
possessed  propria  jure,  or  is  in  under  a  title  which  has       '    "^     ' 
come  to  him  by  act  or  operation  of  law.  v. 

We  do  not  see  how  we  can  give  full  force  to  the  ex-  ^dem.^' 
pression  used  by  the  Legislature  in  this  section  unless  Ct.  &  H.  Inf. 
we  adopt  a  construction  as  large  as  the  language  itself. 
If  it  had  been  the  intention  of  the  Legislature  that  the 
priority  between  deeds  should  take  place  according  to 
the  time  of  their  registration  only  where  both  the  first 
and  the  second  deed  were  executed  by  the  same  person, 
it  surely  would  have  been  easy  to  have  expressed  this 
by  words  to  that  effect ;  but  there  is  no  expression  in 
the  fourth  section  which  imports  such  a  restriction,  and 
we  think  we  should  be  legislating,  not  interpreting,  if 
we  were  of  our  own  authority  to  imply  such  words. 
The  fifth  section,  the  section  upon  which  the  present 
questions  turn,  states  the  effect  of  registration  as  between 
unregistered  and  registered  deeds  in  the  following 
terms :  "  Every  deed  or  conveyance  not  registered  of 
"  all  or  any  of  the  honours,  &c.  comprised  or  contained 
"  in  such  a  deed  or  conveyance,  a  memorial  whereof 
**  shall  be  registered  in  pursuance  of  this  Act,  shall  be 
"  deemed  and  adjudged  as  fraudulent  and  void,  not 
"  only  against  such  a  deed  or  conveyance  registered  as 
**  aforesaid,  but  likewise  against  all  and  every  creditor 
and  creditors,  by  judgment,  recognizance,  statute  mer- 
chant or  of  the  staple,  confessed,  acknowledged  or 
entered  into  as  for  or  concerning  all  or  any  of  the 
**  honours,  &c.  contained  or  expressed  in  such  memorial 
"  registered  as  aforesaid."  Now  in  this  clause  also  as 
in  the  former  the  expression  is  general,  "  every  deed,** 
and  is  altogether  unqualified  by  any  reference  to  the 
description  of  the  party  by  whom  the  unregistered  deed 
is  executed,  whether  he  be  the  same  who  executed  the 
registered  deed  or  another  and  a  different  person.   The 
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1831.       same  observation  therefore  occurs  upon  the  fifth  which 

'""■^^    '      has  already  been  made  upon  the  fourth  section,  namely, 

V.         if  the  Legislature  intended  the  unregistered  deed  to  be 

exdem!^'    void  against  a  registered  deed  in  such  case  only  where 

G.  &H.  iviE.  both  were  executed  by  the  same  party,  so  important  a 

qualification  would  scarcely  have  been  omitted  in  the 
Act  itself,  or  left  to  be  supplied  by  interpretation  in  a 
court  of  law. 

From  this  general  view,  therefore,  both  of  the  pre- 
amble and  of  the  five  first  clauses  of  the  statute,  we 
think  it  cannot  be  doubted  but  that  the  statute  meant 
to  afibrd  an  effectual  remedy  against  the  mischief 
arising  to  purchasers  for  a  valuable  consideration  from 
the  subsequent  discovery  of  secret  or  concealed  con- 
veyances, or  secret  or  concealed  charges  upon  the 
estate.  Now  it  is  obvious  that  no  more  effectual 
remedy  can  be  devised  than  by  requiring  that  every 
deed  by  which  any  interests  in  lands  or  tenements  is 
transferred,  or  iany  charge  created  thereon,  shall  be 
put  upon  the  register,  under  the  peril  that  if  it  is  not 
found  thereon,  the  subsequent  purchaser  for  a  valuable 
consideration,  and  without  notice,  shall  gain  the  priority 
over  the  former  conveyance  by  the  earlier  registration 
of  his  subsequent  deed. 

If  the  words  of  the  fifth  section  will  bear  this  con- 
struction, it  will  be  preferred  to  that  which  limits  the 
operation  of  the  clause  to  those  cases  only  where  both 
the  conveyances  are  the  deeds  of  the  same  man.  For 
in  the  latter  case  the  remedy  is  obviously  incomplete. 
The  miscliief  to  the  purchasers  is  the  same  whether 
the  secret  conveyance  or  charge  arises  from  the  deed 
of  his  immediate  grantor  or  that  of  a  former  owner  of 
the  estate.  If  the  words  of  the  statute  will  comprehend 
both,  why  is  he  to  be  protected  against  a  secret  deed 
in  the  one  case  and  not  in  the  other  ?    What  just  ground 
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of  complaint  can  be  urged  against  such  a  construction  jssi. 
by  the  grantee  under  the  unregistered  deed  executed  by  Warburtoh 
a  former  owner  of  the  estate?  The  deed,  if  it  was  a  y. 
real  and  a  bona  Jide  transaction,  must  have  been  or  exdem. 
ought  to  have  been  in  his  custody  or  power  from  the  ^'  ^  ^-  ^^"• 
time  of  its  delivery.  What  cause  can  be  assigned  for 
its  non-appearance  upon  the  register,  except  either 
collusion  with  the  grantor  or  carelessness  and  neglect 
in  himself,  or  mere  accident.  In  neither  case  can  he 
complain  of  the  construction  of  the  statute,  by  which 
his  own  fraud,  or  his  own  want  of  due  caution,  or  an 
accident  which  befel  himself,  is  not  allowed  to  operate 
to  the  prejudice  of  the  rights  of  the  more  diligent 
purchaser.  Suppose  a  man  to  settle  his  property, 
upon  his  youngest  son's  marriage,  on  himself  for 
life,  remainder  to  his  eldest  son  for  life,  remainder  to 
the  younger  son,  his  wife  and  children,  in  strict  settle- 
ment, remainder  over  in  fee ;  the  settlement  is  not  regis- 
tered, and  the  settlor  dies,  his  eldest  son  enters,  and 
supposing  himself  to  have  the  fee,  conveys  to  a 
purchaser  for  a  valuable  consideration,  shall  it  be  al- 
lowed that  the  younger  son,  his  widow  or  his  children, 
shall  enter  and  evict  the  purchaser  ?  Or  suppose  a 
like  settlement,  and  a  like  concealment,  and  the  father 
devises  all  his  lands  in  trust  to  sell  and  to  apply  the 
nioney  to  debts  and  portions,  or  other  purposes  :  after 
the  estate  is  sold,  and  the  money  distributed,  can  the 
construction  of  this  Act  be  such  that  the  purchaser 
shall  be  turned  out  by  the  claimants  under  this  settle- 
ment? Or  in  the  particular  case  now  before  us,  where  - 
Mrs.  Warburton  before  her  marriage  might  have  regis- 
tered the  deed,  and  the  trustees  after  the  marriage  were 
bound  in  duty  to  do  so  if  the  settlement  came  to  their 
knowledge,  can  the  proper  construction  of  this  Act 
allow  Mrs.  Warburton  to  avail  herself  of  her  own  care- 

K  K  4 
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1831.       lessness,  or  of  the  breach  of  duty  of  her  trustees,  by 

w^uRTON  establishing  her  unregistered  deed  against  a  registered 

V-         lease  made  by  her  husband  upon  no  other  ground  than 

er  dern.  that  the  Settlement  and  the  lease  were  not  conveyances 
G.  &  H.  iviE.  i^y  ^^^  same  person?     If  there  was  no  provision  in  the 

Act  to  prevent  this  inconvenience,  it  must  be  submitted 
to  through  necessity ;  but  if  there  are  words  in  the  Act 
capable  of  such  an  interpretation  as  would  prevent  the 
inconvenience,  we  think  ourselves  bound  upon  every 
consideration  to  give  them  such  an  effect.  How  much 
more  then  where  the  words  themselves  and  their  strict 
grammatical  construction  appear  to  require  such  a 
sense  ?  That  in  all  the  cases  above  supposed  a  great 
injustice  would  be  worked  if  the  Act  supplied  no 
remedy,  no  one  can  deny  ;  it  appears  to  us  that  to  allow 
the  Act  to  authorize  such  mischief  would  not  only  be 
injustice,  but  would  be  against  law.  The  language  of 
the  Act  throughout,  and  more  particularly  in  the  fifth 
section,  seems  to  establish  this  to  have  been  its  leading 
object,  that  as  far  as  deeds  were  concerned  the  register 
should  give  complete  information,  and  that  afty  neces- 
sity of  looking  further  for  deeds  than  into  the  register 
itself  should  be  superseded  ;  and  it  is  manifest  that  no 
construction  of  the  Act  is  so  well  calculated  to  carry 
into  effect  this  it's  avowed  object  as  that  which  forces 
all  transfers  and  dispositions  of  every  kind,  and  by 
whomsoever  made,  to  be  put  upon  the  face  of  the  re- 
gister, so  as  to  be  open  to  the  inspection  of  all  parties 
who  may  at  any  time  claim  an  interest  therein.  But 
thd  general  rules  of  construction  which  have  been  es- 
tablished from  the  earliest  times  require  a  large  and 
liberal  interpretation  of  any  provision  made  for  the  sup- 
pression of  fraud.  In  Heydon's  Case,  3  Rep.  7,  the 
Barons  of  the  Exchequer  resolved,  that  the  construction 
of  the  statute  then  under  consideration  before  them 
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must  be  made,  ''by  iDquiring  what  was  the  mischief       I83i. 


N/— ^ 


and  defect  against  which  the  common  law  did  not  pro-  Wabburtuh 
vide?  what  remedy  the  Parliament  had  appointed  to    ,     ^' 

•^  LOVELANO, 

"  cure  the  disease  of  the  common  wealth?  and  what  cxdem. 
"  was  the  true  reason  of  the  remedy  ?"  and  the  obser-  '  '  ^*^' 
vation  which  follows  in  the  Report  is  one  that  ought 
never  to  be  lost  sight  of  in  any  case,  and  is  peculiarly 
applicable  to  the  present,  namely,  '^  that  the  office  of  all 
''  Judges  is  always  to  make  such  construction  as  shall 
"  suppress  the  mischief  and  advance  the  remedy,  and 
''  to  suppress  subtle  inventions  and  evasions  for  con- 
"  tiuuance  of  the  mischiefy^nd  pro  privatocommodoj  and 
**  to  add  force  and  life  to  the  cure  and  remedy,  accord- 
"  ing  to  the  true  intent  of  the  makers  of  the  Act,  pro 
"  bono  publico.'*  This  principle  of  construction  has  al- 
ways been  adopted  by  courts  of  justice.  Thus  where 
the  statute  of  Marlbridge,  c.  6,  provides  that  a  feoffment 
to  the  heir  to  defraud  the  lord  of  ward,  &c.  shall  be 
void,  the  statute  is  held  not  to  be  confined  to  the  case 
of  a  feoffment,  but  to  extend  to  a  grant,  fine,  recovery, 
lease  and  release,  confirmation,  or  other  conveyance. 
Thus  again,  where  the  statute  of  Fraudulent  Gifts, 
37  Eliz.,  c.  4f,  enacts,  that  *^  every  conveyance  of  any 
lands,  &c.  for  the  intent  and  purpose  to  defeat  and  de- 
ceive such  persons  as  have  purchased  or  shall  pur- 
chase the  same  lands,  shall  be  deemed  only  against 
such  purchaser  to  be  void,  frustrate  and  of  none  effect  ;** 
it  was  resolved  in  Burrel's  Case,  6  Co.  7^,  that  the 
remedy  was  not  confined  to  cases  where  the  first  and 
second  conveyances  were  made  by  the  same  person,  but 
that  "  if  the  father  makes  a  lease  by  fraud  and  covin  of 
his  land,  to  defraud  others  to  whom  he  shall  demise  or 
sell  it  (as  all  fraudulent  leases  shall  Le  so  intended)  and 
before  the  father  sells,  or  demises  it,  he  dies,  and  the 
son,  knowing  or  not  knowing  of  the  said  lease,  sells  the 
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1.831.  land  on  good  consideration,  in  that  case  the  V^end^e 
wlaiBURToif  ®^^^  avoid  that  lease  by  the  said  Act :"  and  it  is  after- 
^'  wards  observed,  "  it  is  not  necessary  that  he  who  sells 
exdem.  '  the  land  should  make  the  former  fraudulent  estate  or 
o.  &  H.  iviE.  incumbrance,  but  be  the  estate,  &c.  fraudulent,  who- 
soever makes  it,  the  purchaser  shall  avoid  such  fraudu- 
lent estate ;"  and  Lord  Coke  adds  to  his  report  of  the 
case,  '^  that  when  he  acquainted  Popham,  C.  J.  with  that 
resolution,  he  allowed  well  of  it,  and  said  it  was  well 
d^e  to  construe  the  said  Act  in  suppression  of  fraud.** 
The  decision  in  Burrel's  case,  which  is  last  referred  to, 
appears  highly  important  in  a  double  point  of  view  :  in 
the  first  place,  as  confirming  and  fortifying  the  general 
rule  of  construction  above  laid  down  ;  and  in  the  next, 
as  having  a  direct  bearing  and  application  to  the 
proper  construction  of  the  fifth  section  of  the  Irish 
Registry  Act.  For  the  Act  against  fraudulent  con- 
veyances and  the  Irish  Registry  Act  have  the  same  ob- 
ject in  view.  The  mischiefs  to  be  remedied  in  both  are 
to  a  great  degree  the  same,  namely,  the  frauds  prac- 
tised by  grantors  against  purchasers  for  value :  the 
remedy  applied  by  both  is  the  same  also,  namely,  the 
making  the  former  deed  void  against  the  latter:  and 
between  the  terms  used  by  the  Legislature  in  each-  of 
the  clauses  by  which  the  former  deed  is  avoided  there 
is  almost  an  exact  and  complete  agreement.  When, 
therefore,  we  find  the  Judges  deciding,  in  the  case  under 
the  statute  of  Eliz.,  that  the  statute  shall  apply  al* 
though  the  fraudulent  estate  and  the  bona  fide  lease  are 
not  made  by  the  same  person,  it  affords  the  strongest 
anthority  that  can  be  furnished  by  analogy,  that  the 
same  ought  to  be  the  construction  of  the  ct^use  now 
under  discussion.  It  has  been  urged,  in  answer  to  this 
construction:  of  the  fifth  section,  that  it  is  not  to  betaken 
by^'itself  alone,  but  in:  conjunction  with  the  fourth  sec- 
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tioDy  of  which  it  is  contended  that  one  object  was  to       i83i. 
control  and  qualify  the  operation  of  the  next  followinof  ,„ '    '^    ' 
clause.     And  it  is  is  further  urged,  that  as  the  fourth  v, 

section,  in  declaring  the  eflfect  and  operation  of  regis-  ^^dem.  ' 
tered  conveyances,  inter  se,  gives  eOScacy  to  the  first  ^  &H.Ivie. 
registered  deed  in  preference  to  the  second,  not  abso- 
lutely, but  only  "  according  to  the  right,  title  and 
'*  interest  of  the  person  conveying,"  a  similar  restric- 
tion must  be  understood  to  be  imported  into  the  fifth 
section  also,  and  that  tlie  enactment  v^hich  avoids  alto- 
gether the  prior  unregistered  as  against  the  subsequent 
deed  which  is  put  upon  the  register,  must  be  under- 
stood with  this  tacit  restriction,  ^*  according  to  the  right, 
title  and  interest  of  the  grantor  in  the  second  deed.'* 
The  meaning  of  those  restrictive  words  in  the  fourth 
section  appears  to  be,  ''  according  to  what  tvauld  have 
^'  been  the  right,  title  and  interest  of  the  person  makin«r 
"  the  second  conveyance  had  there  been  no  deed  but 
**  what  appears  upon  the  register."  For  unless  this  be 
the  meaning  of  those  words  in  the  fourth  section,  that 
clause  of  the  statute  affords  no  protection  at  all.  The 
clause,  therefore,  so  understood,  enacts  in  effect,  thitt 
every  man  who  first  registers  his  conveyance,  where 
there  is  no  other  objection  to  the  grantor's  right  to  con* 
vey  except  a  prior  conveyance  made  by  himself  and 
unregistered,  shall  be  preferred  to  the  man  who  regifr^ 
ters  at  a  subsequent  time  -the  conveyance  so  made  to 
him.  This  construction,  on  the  one  hand,  excludes  from 
the  protection  of  the  fourth  section  the  grantee  who  has 
registered  a  conveyance  made  to  him  by  a  perfect 
stranger  to  the  estate ;  and  on  the  other  hand  includes 
within  its  protection,  as.  between  two  grantees,  that  one 
who  first  registers  his  conveyance,  made  -  by  the  owner 
of  the  estates.  To  apply  which  construction  to  the 
facts  of  the  present  case,  the  husband,  but  for  the  uore* 
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1831.       gistered  marriage  settlement,  would  have  had  the  right 

Warburtom  ^^^  ^^^^®  ^^  ^^^^  made  the  lease  of  1800.     For  when 
v.  he  married,  the  residue  of  the  term  of  999  years  would 

ex  dem.  '   have  belonged  to  the  wife's  father  for  life,  remainder  to 
G.  &  H.  Iiri..  ^^^  ^jf^g      j>j^^  ^l^gj^  ^^^  f^^jjg^  jjg j^  ^g^g  Y^^  ^i^  before 

the  making  of  the  lease  of  1800),  the  term  would  have 
vested  in  the  husband  in  right  of  his  wife,  with  full 
power  in  him  alone  to  dispose  of  it.  At  the  time  there- 
fore that  the  lease  of  1800  was  made,  it  would  have 
been  a  good  and  valid  lease  but  for  the  unregistered 
settlement  of  1779.  The  case  therefore  of  these  lessees, 
if  there  had  been  a  subsequent  registration  of  the  mar- 
riage settlement,  would  have  been  argued  upon  the 
fourth  section,  and  upon  that  section  the  lessees  would, 
as  it  appears  to  us,  have  been  entitled  to  the  preference 
before  any  who  claim  under  the  marriage  settlement; 
but  it  is  urged  that  the  fifth  section  is  to  be  con. 
strued  as  if  subject  to  the  same  condition.  Even  ad- 
mitting such  should  be  the  case,  and  incorporating  that 
condition  into  the  fifth  section,  it  would  still  seem  that 
the  unregistered  settlement  is  to  be  held  void  against  the 
registered  lease,  the  latter  being  a  lease  granted  by  a 
person  who  would  in  all  other  respects,  except  so  far  as 
relates  to  the  prior  unregistered  settlement,  have  had 
**  right  and  title"  to  grant  the  lease.  But  after  all 
why  is  the  clear  intelligent  language  of  the  fifth  section 
to  be  controled  by  the  more  ambiguous  language  of 
the  fourth  ?  No  rule  of  construction  can  require  that, 
when  the  words  of  one  part  of  a  statute  convey  a  clear 
meaning  according  to  their  strict  grammatical  con- 
struction, a  meaning  which  best  "  advances  the  remedy 
and  suppresses  the  mischief"  aimed  at  by  the  Legisla- 
ture, it  shall  be  necessary  to  introduce  another  part  of 
the  statute  which  speaks  Avith  less  perspicuity,  and  of 
which  the  words  may  be  capable  of  such  construction 
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as  by  possibility  to  diminish  the  efficacy  of  the  other        issi. 
provisions  of  the  Act.  WARBuaroir 

It  has  been  further  argued,  that  the  effect  of  the  mar-    ^     *'• 

^  LOVELAND^ 

riage   settlement   was   to   prevent  the  husband  from       cxtUm. 
having  any  right  to  grant  the  lease  of  1800  at  the  time  ^*  ** 

it  was  made,  for  that  the  wife's  right  was  eflfectually 
conveyed  as  between  her  husband  and  herself  by  the 
deed  of  1779  ;  that  she  had  no  interest  in  her  at  the 
time  she  married  ;  that  she  could  therefore  pass  no  in- 
terest to  her  husband  by  the  marriage ;  that  the  husband 
consequently  never  had  any  right,  and  therefore  could 
convey  none  to  the  lessee.  Now  it  may  be  admitted, 
that  as  against  the  husband,  who  was  party  to  the  deed 
of  1779,  that  deed  was  valid  ;  it  may  be  admitted  also, 
that  he  .could  not  of  right  exercise  any  power  over  the 
property  inconsistent  with  that  deed ;  but  as  by  the 
non-registration  of  that  deed  the  grantees  suffered  him, 
as  to  the  world  at  large,  to  have  the  appearance  of  right, 
neither  they,  nor  any  claiming  under  them,  are  at  liberty 
to  set  up  the  deed  in  opposition  to  the  persons  who 
have  been  deluded  by  the  appearance  of  right  in  the 
husband.  This  argument  therefore,  which  would  be 
good  against  the  husband  himself,  cannot  be  heard 
from  the  parties  claiming  under  the  settlement  against 
his  grantee  for  a  valuable  consideration. 

It  is  further  urged  in  argument,  that  the  Irish  Regis- 
try Act  never  intended  the  register  to  contain  a  perfect 
history  of  the  title,  for  that  devises  are  not  required  to 
be  registered  by  that  Act,  and  therefore  the  conveyance 
by  the  heir,  although  registered,  may  always  be  set 
aside  by  the  devisee  claiming  under  a  will  concealed  or 
subsequently  discovered.  It  must  be  admitted  that  such 
is  the  necessary  construction  of  the  Act,  and  it  is  to  be 
regretted  that  it  is  defective  in  that  particular.  But 
surely  that  defect  affords  no  argument  for  so  construing 
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1831.       it  in  another  of  its  provisions  as  to  make  it  inefficacious 

WiiiiBfjiiToir  against  a  former  unregistered  conveyance.     If  the  Act 

LovELAiiD     ^^^  ^^^  8^  ^*^  enough,  at  least  the  interpretation  of 

ex  dm^      the  Court  of  Law  should  make  it  perfect  as  far  as  its 

^"*  enactments  do  extend. 

One  objection  taken  in  argument  to  the  right  of  the 
PlaititifF  below  to  recover  in  ejectmetit  has  been,  that 
she  takes  no  legal  interest  in  the  premises.  It  has  been 
asked  to  whom  does  the  rent  reserved  by  this  lease  be- 
long, and  by  whom  could  it  be  recovered  ?  It  should  be 
observed,  that  the  same  difficulty  would  have  occurred, 
and  the  same  question  might  have  arisen,  had  both  the 
deeds  been  estecuted  by  the  Plaintiff  in  error,  and  had 
the  first  deed  been  for  any  other  purposes  and  without 
any  trust  in  favour  of  the  wife.  The  first  deed,  the  un- 
registered deed,  would,  as  between  her  and  the  trustees, 
have  effectually  vested  all  her  interest  in  the  trustees, 
and  she  would  have  had  no  right  or  title  or  interest  in 
herself :  she  would  have  nothing  qfher  own  to  convey : 
and  though  her  conveyance  would  by  force  of  the  Re- 
gistry Act  have  passed  a  good  and  valid  legal  estate  to 
her  lessee,  she  never  would  have  been  capable  of 
taking  the  rent  reserved  upon  it  to  her  own  use.  How 
the  rent  would  have  been  recoverable  in  either  case  it 
is  not  necessary  now  to  say ;  it  is  sufficient,  that  as 
against  the  unregistered  settlement  the  lease  conveyed 
the  legal  interest  to  the  lessee. 

Upon  the  whole,  therefore,  upon  the  first  question 
submitted  to  us,  we  think  the  title  of  the  assignees  of 
the  lease  is  to  be  preferred  to  that  of  the  widow  or  that 
of  the  trustees  under  the  settlement. 

Upon  the  second  question  proposed  by  your  Lord- 
ships, after  the  full  oiscussion  of  the  principle  on  which 
we  have  arrived  at  the  former  opinion,  it  will  be  sufficient 
to  sdy— *We  think  the  neglect  to  register  the  assignment 
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of  the  lease  does  not  invalidate  the  claim  of  the  assig-        issi. 
nees,   because  the  unregistered  assignment  passed  the  WAliuiiToif 
interest  in  the  lease  as  between   the  lessee   and  the         v. 
assignee,  and  there  is  no  conflicting  claimant  under  a      ex  dem, 
registered  deed.  ^'  ^  ""  ^'''■• 

Lord  Tenterden  expressed  his  perfect  concurrence 
in  the  opinions  thus  delivered,  and  moved  the  judg- 
ment of  the  House  in  conformity  to  it. 

Judgment  of  the  Court  below  affirmed.  23^IS>!°i83a. 
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ACQUIESCENCE.    Sec  Land-Tax. 

ADMISSION.    See  Vicarage. 

AGENT  (ARMY.) 

Information  under  45  Geo.  3,  c.  58,  at  the  suit  of  the  Crown, 
against  an  Army  Agent,  for  a  discovery  and  production  of 
documents  with  a  view  to  an  account.     Plea,  ist*  That  the 
accounts  had  been  settled  and  closed  at  the  War-Office  by 
the  issuing  of  the  clearing  warrants,  and  setting  out  the 
warrants,  and  referring  to  them ;  2d.  That  the  monies  im- 
prested  in  the  agent's  hands  for  the  pay  or  arrears  of  pay  of 
officers  were  held  by  him  as  the  banker  or  private  agent  of 
the  officers  by  whom  he  was  appointed ;  and  that  for  such 
monies  he  was  not  accountable  to  the  Crown.    The  plea 
ordered  by  the  Court  below  to  stand  for  an  answer,  with 
liberty  to  Attorney-General  to  except. — Held  by  the  House 
of  Lords,  that  both  parts  of  the  plea  were  bad,  for  that 
the    clearing   warrants   did  not  purport  on    the  face  of 
them  to  be  a  final  settlement  of  accounts,  and  that  an 
army  agent  was  a  public  officer,  and  was  accountable  to 
the  Crown  for  monies  received  by  him  for  the  pay  and 
arrears  of  pay  of  officers :  that  the  plea  might  have  been 
over-ruled,  but  its  being  ordered  to  stand  for  answer  was 
only  the  more  favourable  to  the  agent :  And  orders  of  the 
Court  below  affirmed. — Deare  v.  Attomer/'General^  p.  377. 

AGENT  FOR  GENERAL  PURPOSES.      See  Principal  and 
Agent. 

AGREEMENT.      See  Pleading.      Specific  Performance. 
Surety. 

ANNUITY.    See  Interest,  2.    Principal  and  Agent. 

ASSIGNATION.    See  Agent  (Law.) 

AUCTION  (DUTY.) 

A  trader  seised  in  fee  of  real  estates,  first  mortgages  them, 
and  then  conveys  them  to  trustees  in  trust  to  pay  off  incum- 
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branccs,  and  for  other  purposes.  He  then  becomes  bank- 
rupt ;  and  the  estates,  including  all  interests,  are  sold  by 
auction,  by  order  of  the  assignees,  with  the  concurrence  of 
the  trustees,  it  not  appearing  whether  the  mortgagees  were 
at  all  consulted  in  the  matter.  Held  by  the  House  of  Lords, 
affirming  judgments  of  the  Courts  of  Exchequer  and  Ex- 
chequer Chamber,  that  the  estates  so  sold  were  estates  of 
the  bankrupt,  and  as  such  exempt  from  payment  of  the 
auction  duty,  under  the  Acts  19  Geo.  3,  c.  56,  s.  19,  and 
6  Geo.  4,  c.  9,  s.  16. — AUomey-General  v.  WuutanUyf 
p.  302. 

AWARD. 

An  award,  by  the  law  of  Scotland,  although  it  does  not  de- 
cide on  the  whole  matter  referred,  may  be  good  as  fieur  as  it 
goes,  provided  it  be  unobjectionable  in  other  respects. — 
MackUan  v.  Mackod^  p.  121. 

BANKRUPTCY.    See  Auction  Durr.    Pkactice. 

1.  A  trust  deed,  for  the  bene6t  of  Scotch  creditors,  made  by 
one  of  three  partners  in  two  Scotch  firms,  all  of  whom  are  also 
partners  in  English  firms,  is  not  such  an  act,  in  the  ordinary 
course  of  the  partnership  business,  as  to  be  valid  against  the 
other  two  partners  or  their  representatives,  and  the  assig- 
nees under  a  general  commission  against  all,  cannot  homolo- 
gate \i.-~Douglas  Sf  others  v.  Brotun  Sf  others f  p«  171. 

2.  The  Stirling  Banking  Company  in  1825  stopped  payment, 
and  a  sequestration  soon  after  foUowed.  Two  or  three  years 
afterwards,  before  their  funds  had  been  realized  and  their 
affairs  wound  up,  they  made  an  offer  to  the  creditors  of  a  com- 
position of  20  5.  in  the  pound,  with  interest  up  to  the  period  of 
the  sequestration,  with  security  for  payment,  on  approval  of 
the  composition  by  the  Court.  This  was  accepted  by  more 
than  the  statutory  portion  of  the  creditors.  Petitions  for 
approval  were  presented,  but  were  objected  to  by  three  ore* 
ditors  to  a  very  comparatively  small  amount,  on  the  ground 
that,  since  the  acceptance  of  the  composition  it  had  been 
ascertained  that  the  Company  had  realized,  or  would 
speedily  realize,  ample  funds  to  pay  their  debts  in  full,  with 
interest  to  the  time  of  payment.  The  Court,  however,  con- 
sidered the  composition  reasonable  at  the  time  it  waft 
accepted,  and  approved  of  it,  and  that  judgment  waA 
affirmed  by  the  House  of  LoTdB^f^Robertson.  v.  Alexander, 
p.  312. 
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BILLS  (OF  EXCHANGE.) 

Lord  M.  dies  indebted  in  more  than  100,000  /.,  and  leaves 
funds  applicable  to  the  payment  of  his  debts  to  the  amount 
of  only  50,000  L  The  widow  enters  into  an  obligation  to 
pay  the  whole  of  her  deceased  husband's  debts.  Held  by 
the  Court  of  Session  that  the  English  creditors  under  this 
obligation  are  entitled  to  interest  on  the  bonds  and  bills  of 
exchange  till  the  principal  is  paid,  on  the  ground,  that  such 
securities  carry  interest  by  the  law  of  England :  Secus,  as 
to  the  simple  contract  debts,  which  by  the  law  of  England 
do  not  bear  interest. — Montgomery  ▼•  Bridge^  p.  297. 

BOND.    See  Bills  of  Exchange.    Issues  upon. 

Exceptions  to  the  Master's   Report  upon.    See  Pbac- 

TICE. 

BOROUGH.    See  Charter. 

BURGESSES  (ELECTION  OF.)    See  Cha  rter. 

BYE-LAWS.    See  Charter. 

CHARITY. 

D.  M.,  a  native  of  Montrose,  in  Scotland,  residing  in  Eng- 
land, by  Will  made  in  England,  and  in  the  English  form, 
bequeaths  the  residue  of  his  real  and  personal  estate  to 
trustees,  to  be  laid  out  in  the  purchase  of  lands,  or  rents  of 
inheritance,  in  fee*simple,  for  a  charitable  purpose,  at  Mon- 
trose, in  Scotland,  where  two  of  the  four  trustees  resided, 
one  residing  in  England,  and  another  in  the  West  Indies^-^ 
Held  by  the  House  of  Lords,  affirming  a  decree  of  the  Court 
of  Chancery,  that  the  bequest  was  void  by  the  statute  of 
mortmain,  it  not  appearing  from  the  will  that  the  testator 
intended  that  the  trustees  should  have  the  option  to  pur* 
chase  lands  in  Scotland. — Attomey-General  v.  MiU^  p.  393. 

CHARTER. 

A  charter  granted  by  the  Crown  cannot  be  partially  accepted, 
unless  it  should  appear  to  be  the  intention  of  the  Crown  that 
the  grantee  should  have  the  option  to  accept  in  part  and 
reject  in  part. 

A  charter  vests  the  right  to  elect  burgesses  in  the  general 
body  of  an  ancient  corporation,  and  gives  a  power  to  make 
bye-laws  to  a  select  body.  The  general  body  makes  a  bye- 
law  delegating  the  power  to  elect  burgesses  to  the  select 
body.  Held,  that  this  is  a  good  bye-law ;  for  the  power 
given  by  the  charter  to  the  select  body  to  make  bye-laws 
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does  not  devest  the  general  body  of  the  right  to  make  such 
laws,  which  is  incident  to  it  at  common  law. 
The  general    body  of  a  corporation  may   lawfiilly  delegate 
the  power  to   elect   burgesses  to   a   select  body  of  the 
corporation. — Hex  v.  IVeshvoodj  p.  21. 
COMPOSITION  OF  DEBTS,    See  Bankruptcy. 

CONSTRUCTION.     See  Dbrd. 
CONTRACT.    See  Deed. 
CORPORATION.    See  Charter. 
COSTS.    See  Executor. 
CURACY.     See  Vicarage. 

DEBT  (SIMPLE,  CONTRACT  AND  BOND,  INTEREST  ON.) 
See  Bills  of  Exchange. 

DEED.    See  Registration. 

1 .  The  grantor  of  a  heritable  bond  is  taken  bound  <'  to  infeft  and 
seise  A.  B.  and  his  foresaids,  on  our  own  expenses,  in  the 
lands  and  others  above  disponed,  to  be  holden  from  roe  of 
and  under  my  immediate  lawful  superiors  thereof,  in  the 
same  manner  as  I  hold  the  same  myself,  and  for  payment  of 
the  same  feu-duties  as  I  pay  or  am  bound  to  pay  therefor." 
No  confirmation  is  procured  from  the  superior.— Held  by 
tlie  House  of  Lords,  affirming  a  judgment  of  the  Court  of 
Session,  that  this  was  a  public  holding,  and  invalid  for  want 
of  confirmation. — Stevenson  v.  Rowand^  p.  104. 

a.  A  person  having  a  legal  estate  in  certain  premises  as  trustee, 
and  an  equitable  and  beneficial  interest  in  the  same  estate, 
executes  a  deed  which  might  be  construed  either  as  pur- 
porting to  pass  both  estates,  or  only  the  equitable  estate 
which  alone  he  had  a  right  to  convey  ;  held,  that  the  instru* 
roent  should  be  construed  as  intending  to  pass  only  the 
estate  which  he  had  a  right  to  convey  ;  for  a  party  shall  be 
presumed  to  have  intended  to  do  only  that  which  he  had  a 
right  to  do,  provided  the  instrument  be  fairly  and  reasonably 
capable  of  that  construction. — Fatisset  v.  Carpenter^  p.  232. 

3.  John  Ewen  by  his  marriage  contract  covenants  that  his  whole 
property  at  the  time  of  his  death  shall  belong  to  the  issue  of 
the  marriage.  His  wife  dies  in  his  life- time,  leaving  a 
daughter,  an  only  child,  who,  when  about  twenty-one  years 
of  age  marries  a  young  man  of  about  the  same  age,  and  in  a 
year  afler  a  son  is  bom  of  the  marriage.  The  husband  then 
proposes  to  go  abroad  to  improve  his  fortune,  and  Ewen, 
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who  was  then  a  prosperous  trader,  persuades  him  and  his 
wife  to  execute  a  deed,  in  the  nature  of  a  post-nuptial  con- 
tract, by  which,  in  consideration  of  a  sum  of  315  /.,  they  dis- 
charge him  from  all  claims  whatever  on  his  property.  They 
were  at  this  time  ignorant  of  the  daughter's  claims  under  her 
father  and  mother's  marriage  contract,  and  Ewen,  attended 
by  his  man  of  business,  brought  them  the  deed  to  sign  on 
the  night  of  the  husband's  departure,  and  it  was  then 
executed.  It  was  stated  in  the  deed  that  Ewen  had  paid  a 
moiety  of  the  315  /.  at  the  time  of  the  execution  of  the  con- 
tract, and  that  the  other  moiety  was  to  be  paid  after  his 
death.  But  in  point  of  fact  he  paid  down  nothing  at  the 
time  of  the  execution,  but  only  renounced  a  debt  of  61  /• 
due  to  him  from  the  husband  for  goods,  and  gave  a  promissory 
note  for  the  other  96  /.  Ewen  lived  for  a  considerable  time 
after;  and  two  days  before  his  death,  by  a  trust-deed  of 
settlement,  conveyed  the  bulk  of  his  property,  amounting  to 
14,000/.,  to  trustees  to  build  an  hospital. 

The  daughter's  post-nuptial  contract  reduced  on  the  ground 
of  fraud  and  circumvention. 

The  trust-settlement  provided  that  the  fund  should  accumulate 

till  it  should  amount  to sterling,  when  it  was  to  be 

applied  to  the  building  of  the  hospital,  and  to  the  mainte- 
nance of— —  boys,  leaving  blanks  as  to  the  amount  of  the 
accumulation,  and  as  to  the  number  of  boys.  This  deed 
reduced  on  the  ground  of  the  uncertainty,  as  well  as  the 
fraud. 

The  deed  directed  that  the  hospital  should  be  governed  ac- 
cording to  such  rules  and  regulations  as  Ewen  should,  by  a 
separate  deed  appoint  (no  such  appointment  made),  or 
failing  any  such  appointment,  by  the  rules  and  regulations  of 
another  well-known  hospital  referred  to.  Tliis  would  have 
been  sufficiently  certain,  if  the  deed  had  been  good  in  other 
respects.— j^zz^en  v.  Bannerman,  p.  74. 

DESCENT  OF  HONOURS.     See  Peerage. 

DEVIATION.    See  Insurance. 

DILIGENCE.    See  Bankruptcy. 

DISTRESS. 

jl.y  entitled  to  a  lease  for  lives  renewable  for  ever,  assigns  the 
whole  of  his  estate  and  interest  in  the  lands  to  B.,  reserving 
a  rent,  and  a  power  of  distress  and  re-entry,  but  no  reversion. 
The  rent  being  in  arrear,  A.  distrains,  and  B,  replevies ;  A. 

L  L  3 


510  INDEX. 

avows  under  the  Irish  statute  85  Geo.  9,  c.  13,  correspond- 
ing to  the  English  statute  11  Geo.  9,  c.  1^  giving  landlords 
the  remedy  by  distress,  and  judgment  in  the  Irish  Common 
Pleas  and  Exchequer  Chamber  for  A.  But,  on  error  by  B. 
in  Dom.  Proc.,  tlie  judgment  rerersed,  for  the  statutes  apply 
only  to  those  leases  where  there  is  a  reversion,  or  an  interest 
vested  in  the  lessor  at  the  expiration  of  the  lease ;  and  here 
there  is  no  reversion.— -JP/ucAr  v.  Diggcs  4*  another^  p.  180. 

ELECTION. 

General  F.  Dundas,  domiciled  in  Scotland,  and  possessed  of  a 
real  estate  in  England,  and  of  heritable  and  moveable  pro- 
perty in  Scotland,  dies,  leaving  a  trust  disposition  of  the 
whole  of  his  subject,  heritable  and  moveable,  in  favour  of 
trustees,  in  which  they  are  directed  to  turn  the  whole  into 
money,  and  divide  the  proceeds  equally  among  his  four 
children  ;  and  the  deed  is  executed  in  the  Scottish  form, 
attested  by  two  witnesses.  This  not  being  sufficient  to  con- 
vey the  English  real  estate,  although  it  was  clear  that  it  was 
the  intention  of  the  disponer  to  convey  it  along  with  the 
rest  of  his  property  to  the  trustees,  the  eldest  son  and  heir- 
at-law  insisted  that  it  was  a  nullity  as  to  the  English  estate, 
and  that  he  was  entitled  to  take  that  as  heir-at-law  to  his 
father,  and  also  to  take  his  fourth  share  of  the  Scottish  pro- 
perty.— Held  by  the  House  of  Lords,  affirming  an  unanimous 
decision  of  the  Judges  of  the  Second  Division  of  the  Court  of 
Session,  that  the  heir-at-law  was  put  to  his  approbate  or  repro- 
bate (election),  and  must  waive  all  objections,  and  allow  the 
trust-disposition  to  have  full  effect  as  to  the  whole  property, 
according  to  the  intent  of  the  Disponer,  or  take  nothing 
under  the  disposition. — Dundas  v.  Dundas,  p.  349. 

ERROR.    See  Practice. 

ESTATE  (PRICE  OF).    See  Heir-at-Law. 

EVIDENCE.  Sre  Peerage.    Practice,  1.  5.   Presumption  of 
Law.    Tithes.  Vicarage. 

EXCEPTIONS.    See  Practice,  2.  3. 

EXECUTION.    See  Sheriff. 

EXECUTOR.    See  Heir-at^Law. 

An  Executor,  conducting  suits  as  solicitor  for  the  legatees 
under  the  will  of  his  testator,  not  allowed  his  costs  in  the  first 
instance,  where  it  appeared  that  he  had  conducted  the  suits 
in  a  negligent  and  tardy  mmneT.—WiUsoH  v.  Carmkhae/, 
P-51. 
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FOREIGN  LAW.   SeeVRAcricKy  i. 

FRAUD.    See  Inflxtence.   MAHRiAofe  Cottract.    Practice. 
Principal  and  Agent. 

FRAUDS  (STATUTE  OF.)    See  Election.    Pleading, 

FUNDS  (ENGLISH  AND  FOREIGN.)     See  Principal  and 
Agent. 

HEIR-AT-LAW.     See  Election. 

Where  the  price,  or  any  part  of  it,  of  an  inheritable  (real) 
estate  remains  unpaid,  and  is  made,  by  the  conyeyance,  a 
burden  on  the  estate  till  paid,  the  price,  or  that  part  of  it 
which  remains  unpaid,  and  is  so  made  a  burden  on  the 
estate,  does  not  go  to  .the  executor  or  administrator,  but  re- 
mains heritable,  and  descends  to  the  heir-at-law. — Mackaizie 
V.  Anderson^  p.  60. 

INFLUENCE  (UNDUE.) 

lyiaccabe,  an  Irish  barrister,  becomes  casually  acquainted  with 
Mrs.  Hussey,  a  widow  lady,  possessed  of  some  property  of  her 
own,  and  having  large  expectations  from  an  aunt.  Maccabe 
acquires  her  confidence,  and  engages  in  the  management  of 
her  ai&irs,  and  persuades  her  to  give  him  a  deed  of  gift  of  a 
third  of  the  aunt^s  property.  When  that  property  comes 
into  possession  he  persuades  her  to  transfer  to  him  one-half 
of  it  for  himself,  and  also  the  other  half  to  be  managed  by 
him  on  her  account.  He  makes  misrepresentations  to  her 
about  her  son,  an*^  as  to  other  matters,  and  prevails  upon 
her  to  execute  a  release  to  him.  Mrs.  Hussey  at  length 
calls  for  an  account,  which  he  refuses  to  render.  She 
offers  him  a  full  discharge  if  he  would  pay  her  the  two- 
thirds  of  her  property,  calculated  by  her  at  a  1,000/.  He 
refuses.  She  files  her  bill  in  Equity,  and  the  deed  of  gift 
and  release  set  aside,  as  having  been  obtained  by  fraud  and 
undue  influence  and  misrepresentation, and  Maccabe  decreed 
to  refund  36,500  /.  to  Mrs.  Hussey.  This  decree  affirmed 
on  appeal.— Moccoie  v.  Hussey^  p.  440. 

INSTITUTION.    See  Vicaeage. 

INSURANCE  (LIFE.) 

H.  F,  assure  bis  life  m  January  1815,  and  pays  premiums 
regularly  till  1824.  In  June  \Si 5,  H.F.  Commits  a  felony, 
of  which  he  is  convicted  in  October  1824,  and  for  which  he  is 
execQted  in  November  of  that  year.  Bill  filed  in  1 825  by  the 
representatives  of  H.  F.^  claiming  under  him  and  in  his 
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right,  for  payment  of  the  som  alleged  to  be  due  on  the 
insurance,  and  decree  by  M.  R.  in  favour  of  the  representa- 
tives; but  the  judgment  reversed  by  the  Lords,  on  the 
ground  that  by  the  general  policy  of  the  law  the  insurance 
became  void,  as  to  those  claiming  under  and  in  right  of 
H,  F.y  in  consequence  of  the  death's  being  occasioned  by 
his  own  criminal  act. — Amicable  Auwranct  Society  v.  Bolland 
andotherSj  p.  l. 

INSURANCE  (MARITIME.) 

Insurance  on  a  vessel  *'  at  and  from  Leith  to  Shetland,  and 
<*  from  thence  to  Barcelona,  and  at  and  from  thence,  and 
**  two  oOier  ports  in  Spain,  to  a  port  in  Great  Britain."  The 
vessel  was  lost  while  loading  at  Saloe,  and  the  qaestion 
was  whetlier  Saloe  was  a  port  withing  the  meaning  of  the 
policy.  The  affirmative  held  by  the  courts  below,  and  the 
Assured  declared  entitled  to  recover.  Affirmed  by  the 
House  of  Lords.-— iS^a  Insurance  Company  v.  Gavtn,  p.  129. 

INTEREST.    See  Bills  of  Exchange. 

1.  In  a  case  where,  in  1811,  a  written  agreement  had  been  ob- 
tained to  discharge  an  heritable  bond  on  which  interest  was 
due  from  1792,  which  agreement  was  reduced  as  fraudu- 
lent, the  Court  of  Session,  in  an  action  on  the  bond,  ad- 
judged that  the  simple  interest  from  1793  to  1811  should 
be  turned  into  principal^  and  that  on  the  accumulated  fund 
from  1811,  till  payment,  compound  interest  should  be 
charged  on  biennial  vests.  But  this  judgment  was  reversed 
by  the  House  of  Lords ;  the  ground  ot  the  reversal,  as  stated 
in  the  subsequent  case  of  Napier  y.  Lady  Gordon^  being  the 
biennial  vests. — Macneil  v.  Jolh/y  p.  454. 
3.  Semble. — A  party  purchasing  an  estate,  but  not  paying  the 
purchase  money,  is  by  the  law  of  Scotland  liable  to  pay- 
ment of  interest,  and  can  only  release  himself  from  that 
liability  by  consigning  the  money  into  Court.— Copter  v. 
Lady  Gordon^  p.  461.  n. 
3.  A  portion  of  an  entailed  estate  is  sold  by  the  heir  in  posses- 
sion for  the  redemption  of  the  land-tax,  and  the  surplus- 
money  is  invested  in  terms  of  the  statute.  The  heir  of 
entail  next  entitled  sells  for  valuable  consideration  his 
reversionary  and  contingent  right  to  the  interest  of  this 
fund,  and  assigns  it  to  the  purchaser  by  a  deed  prepared 
in  the  English  form,  and  executed  in  England,  where  the 
parties  were  domiciled,  but  without  the  solemnities  required 
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by  the  law  of  Scotland Held  by  the  House  of  Lords, 

affirming  a  decision  of  the  Court  of  Session,  that  the  interest 
of  the  money  was  moveable  property,  and  was  well  assigned 
by  the  English  deed,  comitate  gentium — -'Note, — The  in* 
terest  in  this  case  was  taken  at  a  specific  sum,  and  the 
seller  engaged  to  make  good  that  sum  in  case  the  actual 
interest  should  fall  below  it,  and  a  question  was  raised 
whether  this  was  not  a  grant  of  an  annuity,  in  which 
case  the  deed,  to  be  valid  by  the  English  law,  must  be 
memorialized.  But  no  opinion  given  on  that  point.— ^co/^ 
V.  Alfnuttf  p.  404. 

ISSUE.     See  Bond. 

LAND-TAX  (REDEMPTION.) 

Sale  in  1800,  by  the  testamentary  guardians  of  M.y  an  infiemty 
of  some  lots  of  his  land,  to  redeem  tHe  land-tax.  H.  pur« 
chases  one  of  the  lots,  and  pays  the  price  into  the  hands 
of  his  own  agent,  who  was  also  agent  for  the  vendors,  but 
the  agent  neglects  to  pay  it  into  the  Bank  in  terms  of  the 
Land-tax  Redemption  Act.  M.  comes  of  age  in  1 807,  and 
afterwards  accounts  with  the  agent  as  if  the  agent  were  his 
debtor  for  the  purchase-money  paid  by  H. ;  and  the  agent 
not  being  able  to  pay,  M.,  in  1825,  brought  his  ejectment; 
and  the  Appellants,  representatives  of  H.y  filed  their  bill  ia 
the  Exchequer  to  restrain  proceedings  in  the  ejectment^ 
and  to  compel  AT.  to  complete  the  title.  Bill  dismissed 
by  the  Lord  Chief  Baron  (Alexander),  and  the  judgment 
affirmed  by  the  Lords,  principally  on  the  ground  that  H» 
all  along  knew  that  the  money  had  not  been  paid  into  the 
Bank,  and  that  that  was  not  done  which  was  necessary  to 
give  validity  to  his  title. — Hicks  v.  Morant,  p*  414. 

LANDLORD  AND  TENANT..  5ee  Distress.  Mortgagee. 

LEASE.     See  Registration. 

LIMITATIONS,  (STATUTES  OF.) 

The  assignee  in  possession  of  an  equitable  life-estate  from 
tenant  for  life,  without  impeachment  of  waste,  holds  over 
after  the  death  of  the  tenant  for  life  against  the  trustee 
holding  the  legal  estate  both  for  tenant  for  life  and  remain- 
dermen :  his  adverse  possession  as  against  the  trustee  does 
not  commence  till  the  death  of  the  tenant  for  life,  and  till 
then  the  statute  of  limitations  does  not  begin  to  run,  Faiisset 
v.  Carpenterf  p.  332. 
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LIMITATION  OF  SUITS.    5ee  Practice,  7. 

LONDON  TITHES.    See  Tithes. 

MARRIAGE  (DECLARATOR.) 

In  a  suit  for  a  declarator  of  marriage  (bunded  on  a  promise 
subsejuente  copula;  there  was  no  direct  eridence  of  the 
promise  but  from  facts  and  circumstances,  and  chiefly  from 
letters  written  by  the  Defender  to  the  Pbrsuer,  (the  De- 
fender haling  destroyed  the  tetters  written  by  the  Pursuer 
to  him);  the  Commissary  Court  and  Court  of  Session 
thought  that  there  was  sufiBcient  ground  to  warrant  the 
infeience  that  a  promise  of  marriage  had  been  given  and 
accepted  previous  to  the  concubitus,  and  declared  for  the 
marriage.  The  Judgment  affirmed  by  the  Lordsw—Honqf- 
man  v.  Campbelly  alias  Honeyman^  p.  26$. 

MISREPRESENTATION.    Set  Invlubncs.    Sheriff. 

MISTAKE.    See  Prikcifal  and  Agent. 

MORTGAGEE. 

Where  a  tenant,  having  mortgaged  his  lease,  has  neglected  to 
pay  rent,  and  costs,  or  file  his  bfll,  according  to  the  provi- 
sions of  the  Tenantry  Acts,  within  six  months  from  the 
time  of  iexecution  executed  on  an  ejectment  brought  by  the 
landlord,  the  mortgagee  has  a  further  period  of  three 
months  within  which  he  may,  by  payment  of  rent  and  costs, 
or  filing  his  bill  and  lodging  the  money  in  Court,  save  the 
lease  from  forfeiture.— O'Ret/Sfy  v.  Featherston^  p.  39. 

•MORTMAIN.    Sf<?  Charity. 

NEGLIGENCE.    See  Executor.    Principal  and  Agent. 

PEERAGE. 

1 .  The  grant  of  honours  is  not  regulated  by  the  same  law  as  the 
grant  of  lands,  and  therefore,  where  the  Crown  granted  a 
peerage  to  a  certain  person  et  heredibiu  suis  tnascuUs  mperpe^ 
iuunif  and  the  grantee  died  without  issue,  the  title  was  held 
to  descend  to  the  male  heir  of  a  collateral  branch  of  the 
family. — The  Earl  of  Devon  s  ca$e^  p.  20o. 

2.  Copies  of  wills  are  not  evidence  in  the  liouse  of  Lords  to 
support  a  claim  of  peerage;  the  originals  must  be  produced. 
— Netterville  Peerage^  p.  342. 

3.  Where  three  Irish  peerages  are  considered  extinct,  and  a 
new  creation  takes  place,  after  which  one  of  these  peerages 
is  revived,  the  new  creation  is  valid  under  the  Act  of  Union 
with  Ireland,  but  the  Crown's  right  again  to  create  a  new 
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peerage  will  be  suspended  till  the  full  number  of  yacaneies 
has  occurred. — Bloomfield  Peerage^  p.  344. 

PLEADING. 

Declaration  that,  in  consideration  of  PlaintifiPs  appointing  P.  C. 
his  agent,  Defendant  undertook  that  P.  C.  would  faithfully 
and  honestly  discharge  any  duty  assigned  to  or  trust  reposed 
in  him.  Plea  :  no  undertaking  in  writing.  Replication :  an 
undertaking  in  writing.  Demurrer  to  the  Replication,  for 
that  this  was  bringing  matter  of  law  to  be  tried  by  a  jury. 
But  the  Replication  held  good,  as  putting  in  issue  a  matter 
of  fact  to  be  tried  by  a  jury. — Lysaght  v.  Walker ^  p.  211. 

POUCY  (OF  LIFE  INSURANCE.) 

Avoided  by  execution  of.  Assured  for  felony. — Amkabk 
Assurance  Society  y,  BcUand^  p.  1. 

POLICY  (PUBLIC).    See  Insurance. 

PRACTICE.    See  Peerage,  2. 

1  •  A  trust-deed  for  the  benefit  of  Scotch  creditors,  made  by  one 
of  three  partners  in  two  Scotch  firms,  all  of  whom  are  also 
partners  in  English  firms,  is  not  such  an  act  in  the  ordi- 
nary course  of  the  partnership  business  as  to  be  valid 
against  the  other  two  partners,  or  their  representatives ;  and 
the  assignees,  under  a  general  commission  of  bankrupt 
against  all,  cannot  homologate  it.  The  rules  of  English 
law  are  matters  of  evidence  in  Scotch  courts;  but  the 
House  of  Lords,  sitting  as  a  court  of  appeal  from  the  decl« 
sion  of  a  Scotch  court,  is  equally  an  English  as  a  Scotch 
court,  and  will  act  on  its  own  knowledge  of  English  law, 
and  not  be  bound  by  the  report  of  that  law  made  by 
English  lawyers  to  the  Scotch  courts. — Douglas  and  other$ 
v.  Brawn  and  Mers,  p.  171. 

2.  Issues  directed  by  M.  R.  as  to  a  bond  merely  upon  the  sur- 
mise and  suggestion  of  a  party,  the  bond  being  unobjec- 
tionable on  the  face  of  it,  and  all  the  evidence  as  to  the 
circumstances  under  which  it  had  been  obtained  being  be- 
fore his  Honour  upon  a  report  made  after  inquiry  by  the 
Master.  The  Order  directing  the  issues  reversed  by  the 
House  of  Lords,  and  the  cause  remitted,  with  directions  to 
his  Honour  to  decide  upon  the  matter  himself.  ^i^^Jlo/ v. 
Vaughan,  p.  420. 

3.  Where  a  Master  reported  that  a  bond  was  voluntary,  and  a 
party  excepted,  on  the  ground  that  the  Master  ought  to 
have  reported  that  the  bond  was  partly  for  valuable  con- 
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sideration  and  partly  voluntary,  and  the  party,  at  the  argu- 
ment on  the  exception,  offered  to  withdraw  it,  and  to  have 
the  bond  considered  as  merely  voluntary,  as  reported  by 
the  Master,  his  Honour  tlie  M.  R.  was  of  opinion  that  the 
party  was  bound  by  the  exception  to  support  the  bond  as 
partly  for  valuable  consideration,  and  refused  to  allow  the 
exception  to  be  withdrawn. — Nicol  v.  Vaughauy  p.  420. 

4.  In  Error  on  a  judgment  given  by  an  inferior  court  on  ex- 
ceptionsy  the  Court  of  Error  is  confined  to  the  points  raised 
by  the  exceptions,  and  cannot  travel  dehors.'^Fausset  v. 
Carpenter^  p.  232. 

5.  Sembie, — That  the  Lords,  although  a  Court  of  Appeal,  may 
and  do  look  at  evidence  which  has  been  rejected  below,  to 
see  whether,  if  admitted,  it  ought  to  have  made  any  dif- 
ference in  the  decree,  and  that  although  they  should  be  of 
opinion  that  it  should  have  been  received  below,  yet  if  they 
should  at  the  same  time  be  of  opinion  that  if  received  it 
ought  to  have  made  no  difference  in  the  decree,  they  will 
not  remit. — Maccahev,  Hussey^  p.  440. 

6.  In  the  course  of  proceedings  in  a  bankruptcy  case,  where  a 
deed  of  trust  had  been  executed,  tlie  trustee  and  one  of 
the  partners  were  served  with  diligence  as  havers,  to  pro- 
duce all  papers  and  documents  relating  to  the  subject- 
matter  of  the  cause.  The  partner  had  lost  some  of  the 
papers  before  being  served  with  the  diligence,  and  the 
trustee  had  destroyed  one  of  them  af^er  being  served  with 
it.  Petitions  were  presented  by  the  objectors,  praying  that 
the  trustee  might  be  censured,  and  that  the  partner  might 
be  censured,  and  that  his  discharge  might  be  disallowed ; 
but  the  Court  below  dismissed  the  petitions,  with  all  costs 
to  be  paid  by  the  petitioners.  This  judgment  was  partly 
reversed  by  the  House  of  Lords,  and  the  cause  remitted, 
with  directions  that  the  partner  should  not  have  his  costs* 
and  that  the  trustee  should  pay  costs  to  the  petitioners. — 
Robertson  v.  Alexander ^  p.  312. 

7.  Certain  estates  were  devised  to  A.  for  life,  then  to  B.  for  life, 
then  to  the  sons  of  B,  in  tail  male.  During  the  tenancy  of 
A.J  a  bill  was  filed  by  a  creditor  of  the  testator  for  a  sale 
of  part  of  the  estates.  No  inquiry  into  the  incumbrances 
affecting  the  estate  was  directed ;  and  the  trustees  for  the 
tenants  in  tail  were  not  made  parties  to  the  suit.  The  lands 
were  sold,  and  a  conveyance  executed  by  the  officer  of  the 
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Court,  and  by  A,^  and  subsequently  (though  not  till  after 
a  compromise  had  been  effected,)  by  B. ;  and  the  residue 
of  the  purchase-money  was  ordered  to  be  invested  for  the 
benefit  of  A,  Held,  that  the  bill  was  defective  for  want  of 
proper  parties ;  and  the  whole  transaction  was  properly  set 
aside  afler  the  deatli  of  the  two  tenants  for  life,  and  at  the 
suit  of  the  first  surviving  tenant  in  tail ;  and  that  the  ac- 
counts were  properly  directed  to  be  taken  from  the  period 
of  the  death  of  the  second  tenant  for  life. 

Where  a  plaintiff  in  a  Bill  is  abroad  on  foreign  service  with 
his  regiment,  the  defendant,  who  might  have  pushed  on 
the  proceedings,  cannot,  on  the  plaintiff's  return  some 
years  afterwards,  discharge  the  Bill  on  account  of  the 
delay. — MulUns  v.  Townsendy  p.  430. 

Where  a  defendant  in  a  Bill  thinks  he  can  rely  on  an  objection 
of  want  of  parties  to  the  bill,  he  must  make  that  objection  in 
the  Court  below,  and  will  not  be  allowed  to  make  it  for  the 
first  time  when  the  case  comes  before  this  House  on  appeal, 
— MuUins  V.  Towmendj  p.  430. 

PRICE  OF  REAL  ESTATE.    See  Heir  at  Law. 
PRINCIPAL  AND  AGENT. 

1.  A  law-agent  employed  to  prepare  an  heritable  bond  states 
the  manner  of  holding  in  this  way ;  the  grantor  is  taken 
bound  "  to  infeft  and.seise  the  said  Henry  Wardrob  and 
'<  his  foresaids,  on  our  own  expenses,  in  the  lands  and 
**  others  above  disponed,  to  be  holdenyrom  mcy  of  and  under 
"  mt/  immediate  lawful  superiors  thereof  in  the  same  manner 
<<  as  I  hold  the  same  myself,  and  for  payment  of  the  same 
<^  feu-duties  as  I  pay  or  am  bound  to  pay  therefor."  The 
agent  neglects  to  procure  confirmation  from  the  superior, 
in  consequence  of  which  his  employer,  the  grantee,  loses 
his  money. — Held  by  the  House  of  Lords,  affirming  a  judg- 
ment of  the  Court  of  Session,  that  this  was  a  public  holding,, 
and  invalid  for  want  of  confirmation ;  and  that  the  agent, 
having  chosen  to  depart  from  the  usual  practice  of  intro- 
ducing the  double  manner  of  holding,  and  having  neglected 
to  procure  confirmation,  was  bound  to  make  good  the  loss. 
SecuSy  if  it  had  been  a  mistake  in  a  nice  and  difficult  point 
of  law. — Stevenson  v.  Rowandf  p.  104. 

a.  Where  a  person  placed  himself  under  the  advice  of  a  dealer 
in  English  and  foreign  funds,  and  the  latter  advised  purchases 
and  sales  of  stock,  and  it  afterwards  appeared  that  these 
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purcbapes  and  vales  were  merely  pomioal.  transfers  and  re- 
traosfeni  qf  the  4ealer^s  own  Blaackt  tibe  diflBsreoce  being  settled 
in  accounts  il  was  beld,  that  the  Court  of  Equity  rightly  inter- 
fered to  compel  an  account. between  the  parties,  and  to 
set  aside  the  transactions  that  had  taken  place,  on  the 
ground  that  the  dealer  stood  in  a  situation  of  advantage 
which  Equity  will  not  allow  to  an  agent  in  dealing  with  his 
principal.— fioTikcAiU  v.  Broaknum^  p.  i88. 

PRESUMPTION  OF  LAW,    See  Tithes. 

Where  a  decree  was  directed,  by  an  Act  of  Parliament  in  the 
reign  of  Hen.  8,  to  be  enrolled  in  Chancery,  and  parties  in- 
terested under  it  had  ever  since  treated  it  as  a  binding  decree, 
and  the  Courts  had  so  recognised  it  in  repeated  instances, 
it  must  be  presumed  to  have  been  duly  enrolled  according 
to  the  Act,  though  no  enrolment  of  it  could  be  found. — 
MaedougaU  v.  Purrier^  p.  135. 

PROMISE.    See  Marbiagiil. 

REGISTRATION, 

A  term  for  399  years  in  certain  lands  in  Ireland,  being  vested 
in  B.  for  life,  with  residue  in  his  dapghter,  a  settlen>en.t  is 
made  on  the  intermarriage  of  the  daughter  and  fV.  by  which 
the  whole  term  is  conveyed  to  trustees,  on  trust  to  pay  the 
rents  and  profits  to  B,  the  father  for  life,  then  to  fV,  the 
husband  for  life,  then  to  the  daughter  for  life,  if  she  survived 
him,  and  afterwards  to  convey  the  term  to  the  first  son. 
This  settlement  is  not  registered,^  On  the  death  of  B.  the 
father,  /f  .  the  husband  demises  the  wh^e  tern  far  valuable 
consideration  to  K.  and  the  indenture  is  duly  registered ; 
and  K.  afterwards  assigns  for  like  consideration  his  lease  of 
the  term  to  /.  Held  by  the  House  of  Lords,  in  conformity 
with  the  unanimous  opinions  of  the  attending  Common  Law 
Judges,  that  the  registered  indoiture  shall  prevail  over  the 
unregistered  settlement ;  and  that  the  title  of  the  assignee 
of  the  lease  is  to  be  preferred  to  that  of  the  widow  of  fF, 
and  of  the  trustees  under  the  settlement;  and  that  this  is  so 
whether  the  assignment  from  K.  to  7.  was  registered  or  not, 
for  the  unregistered  assignment  would  pass  the  interest  as 
between  the  lessee  and  the  assignee,  and  there  was  no  con- 
flicting claimant  under  a  registered  deed ;  and  this  con- 
struction of  the  Registry  Act,  6  Anne,  c  3,  holds  good 
whether  the  party  executing  the  prior  secret  conveyance 

Co 
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and  the  subsequent  registered  deed,  be  the  same  party  or 
not. — Warhwion  v.  Lovdandy  p.  480. 

RESPONSIBILITY.     See   Army    Agent.    Principal    and 
Agent. 

SHERIFF. 

H.  gives  a/,  fa.  to  a  sheriff  to  be  executed  against  the  goods 
and  chattels  of  D^  and  points  out  some  cattle  on  ther  lands 
of  D.  as  being  the  property  of  D.,  when  in  reality  they  were 
not ;  and  upon  this  representation,  the  sheriff  takes  them  in 
execution.  The  real  owner  sues  the  sheriff  and  recovers, 
and  the  sheriff  sues  H.  for  bis  damages  and  costs  incurred 
through  the  misrepresentation.  Judgment  in  the  Courts  of 
Exchequer  and  Exchequer  Chamber  for  the  sheri£  Af- 
firmed by  the  Lords. — Humphries  v.  Prati^  p.  288. 

SPECinC  PERFORMANCE. 

A.  a  shareholder  in  a  theatre,  entered  into  an  agreement  with 
jB.  C.  tf  D.  three  other  shareholders,  by  which  the  theatre 
was  to  be  leased  to  them  at  a  certsdn  rent.  He  subsequently 
filed  a  bill  against  them  for  specific  performance,  on  whiqh 
they  proved  that  another  agreement,  of  which  they  had  be- 
fore had  no  notice,  had  been  entered  into  some  years  pre- 
viously between  A,  and  other  parties,  his  then  co-share- 
holders in  the  theatre,  and  that  the  earlier  agreement  con- 
tained conditions  incoQipatible  with  the  performance  of  that 
into  which  they  had  entered ;  they  also  proved  that  two 
transactions  with  regard  to  the  letting  of  boxes  had  not  been 
truly  represented  to  them.  The  Vice-Cbancellor  held,  that 
as  the  theatre  received  in  substance,  the  benefitxepresented  to 
accrue  from  these  lettings,  the  misrepresentation  as  to  mere 
form  was  no  bar  to  AJs  claims  for  a  specific  performance. 
The  Lord  Chancellor  reversed  that  decision,  and  th^  rever* 
sal  was  held  right  by  the  House  of  Lords. — Harris  y. 
Kembie,  p.  463. 

SURETY. 

Letter  of  guarantie  to  Plaintiff  by  Defendant  that  P.  C.  shall 
^'  faithfully  and  honestly  discharge  any  duty  assigned  to  or 
trust  reposed  in  him."  Plaintiff,  upon  receiving  this,  employs 
P.  C.  as  his  agent.  Sufficient  consideration  appears  on  the 
face  of  the  guarantie  to  bind  the  Defendant.  Plaintiff,  in  an 
action  against  the  Surety,  shows  that  he  employed  the  agent 
first  at  B.  and  afterwards  at  L.>  and  that  the  agent  when  re- 
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moved  to  £.  was  indebted  to  him  in  a  considerable  balance, 
and  produces  accounts  which  bear  on  the  face  of  them  that 
various  sums  remitted  by  the  agent  from  £,.  were  so  remitted: 
as  the  proceeds  of  sales  made  at  L.  Held^  that  the  Judge 
was  not  bound  to  direct  the  jury  as  matter  of  law,  that  they 
must  consider  tlie  remittances  from  L.  to  be  made  in  dis- 
charge of  the  balance  due  at  B,  so  as  to  relieve  the  Surety 
from  his  liability,  but  that  he  was  right  in  leaving  the  ques- 
tion to  the  jury  on  the  whole  matter  in  evidence. — lA/saght 
v.  Walker^p.  ail. 

TENANTRY  ACTS.    See  Mortoagek. 

TIME  (LAPSE  OF.)    See  Tithes. 

TRUST. — See  Deed,    Maubiaoe.    Practice. 

TITHES. 

The  Stat.  37  Hen.  8.  c.  12,  recited,  that  differences  existed 
between  the  inhabitants  and  the  clergy  of  London  respecting 
the  payment  of  tithes,  and  that  the  said  inhabitants  and 
clergy  '^  had  compromitted  and  put  themselves  to  stand  to 
such  order  and  decree  touching  the  premises  as  should  be 
made  by  the  Archbishop  of  Canterbury,  and  several  other  per- 
sons therein  named,  for  a  final  end  and  conclusion  of  the  said 
differences  for  ever."  Therefore  it  was  enacted,  that  such 
decree  as  should  be  made  by  the  said  Archbishop  and 
others,  before  the  ist  day  of  March  then  next  ensuing,  of  or 
concerning  the  payment  of  tithes,  oblations,  or  other  duties 
within  the  said  city  or  liberties  of  the  same,  and  enrolled  in 
the  King's  High  Court  of  Chancery  of  Record,  should  stand 
and  remain,  and  be  as  an  Act  of  Parliament,  and  should 
bind  as  well  all  the  said  citizens  as  the  said  clergy,  &c.  for 
ever.  The  decree  was  made,  but  no  enrolment  of  it  in 
Chancery  could  be  produced,  though  the  decree  appeared, 
by  a  statement  in  the  registry-book  of  the  See  of  London,  to 
have  been  given  by  the  Archbishop  to  Bonner  the  Bishop  of 
London,  to  be  kept  in  the  registry  of  St.  Paul's  Cathedral. — ^ 
The  Appellant  filed  his  bill  against  the  Respondent  for  an  ac- 
count of  the  tithes  due  from  tlie  Respondent,  under  this  Act 
and  the  decree  therein  mentioned.  The  Respondent's 
answer  denied  the  enrolment  of  the  decree,  and  its  existence 
as  a  legal  instrument.  The  Vice-Chancellor  directed  an 
issue  to  try  whether  the  decree  mentioned  in  and  authorized 
to  be  made  by  the  stat.  37  Hen.  8,  c.  is,  was  duly  enrolled 
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according  to  the  provision  of  that  statute.  Held  that  such 
issue  was  improper ;  and  that  after  the  Courts  had  repeatedly 
treated  the  decree  as  a  binding  instrument,  and  after  the 
citizens  had  recognised  it  bj  the  usage  of  paying  tithes  ac- 
cording to  its  order,  the  enrolment  must  be  presumed. — 
MacdougaU  r,  Purriery  p.  135. 

UNCERTAINTY.     See  Deed. 

VICARAGE. 

In  quare  impedit  to  determine  the  right  of  presentation  to  the 
▼icarage  of  K.  in  the  diocese  of  J?.,  Plaintiff,  to  prove  the 
presentation  of  a  clerk  by  the  person  under  whom  he 
claimed,  and  the  clerk's  admission  and  institution,  gave  in 
evidence  a  yisitation-book  of  the  diocese  of  £.,  which  con- 
tained the  following  entry :  **  Henrkus  Comptonp  in  Jure 
chili  Bacvlareus  ac  verbi  Dei  predicator,  admissus  fuit  ad  tit- 
ierviendum  curat  animarumy  in  ecclesia  parochiali  de  KOglasie'* 
per  Edvxirdumy  Eipkin.  Episcopunij  sexto  Octobris  1632. 
Throughout  a  long  list  of  entries  in  the  same  book,  when  the 
duty  was  ad  inseroiendum  curce  animarunif  or  ad  peragen* 
dum  qfficium  curali,  the  word  admissui  was  used  as  in  the 
above  entry ;  when  the  admission  was  in  vicaruim,  the 
words  used  were  admissus  ei  institutus. — The  Judges  of 
the  Irish  Court  of  Common  Pleas,  before  whom  the  action 
was  tried  at  Bar,  directed  the  Jury,  that  the  above  entry 
as  to  the  admission  of  Compton,  *'  was  in  legal  construc- 
tion to  be  taken  to  mean  that  Compton  had  been  admitted 
and  instituted  to  the  vicarage  of  K.  on  a  presentation  by 
some  other  person"  to  the  Bishop,  who  claimed  the  advow- 
son  in  right  of  his  see,  *^  and  that  the  only  question  for 
the  Jury  was,  by  whom  the  presentation  was  made."  Ex- 
ception, that  the  entry  should  not  in  legal  construction  be 
taken  to  mean  that  Compton  was  admitted  and  instituted  to 
the  vicarage,  but  exception  overruled,  and  Judgment  for 
Plaintiff.  The  judgment  reversed  by  tfie  Exchequer 
Chamber,  and  die  judgment  of  reversal  affirmed  by  tlie 
Lords,  for  that  the  Judges  ought  not  to  have  taken  the 
question  as  to  tlie  import  and  effect  of  the  entry  out  of  the 
hands  of  the  Jury,  and  that  having  so  taken  it  upon  them- 
selves they  put  a  wrong  construction  on  the  entry, -- Cooke 
V,  Bishop  of  Elphin,  p.  847. 
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WILL.    Set  CHAftfrf.    Eusenosr.    Peerage.    Psactice. 

1.  A  testator  bequeathed  all  his  personal  propcrtj,  not  before 
disposed  of  bj  his  wiDi  in  trust  for  his  fire  sons  "  and  their 
rea-pecti?e  iasne  (if  anj\  soch  issue  to  take  pentirpcs  and  not 
prr  copitoj  to  be  divided  amongst  them  in  equal  shares  and 
proportions ;  the  shares  of  such  of  them  as  shall  hare  at- 
tained the  age  of  21  to  be  paid  them  respectirdj  forthwith 
after  mv  decease,  and  the  shares  of  such  of  them  as  shall  be 
under  the  age  of  s  1  years,  to  be  paid  to  them  when  and  as 
they  shall  respectirdy  attain  such  age."    Held  that  this  be- 
quest was  an  absolute  gift  to  each  of  the  sons  of  the  dfth 
part  of  the  property  thus  bequeathed,  and  that  if  any  of  the 
SOBS  had  died  before  the  testator  the  issue  of  such  son  would 
take  his  share  by  substitution. — Fmtsoii  t  Step^j  p.  32SL 

9.  A  tenant  in  tail  under  a  will  permitted  to  set  a&ide  a  coarey- 
ance  made  by  two  successive  tenants  for  life  to  a  purchaser* 
00  the  grooid  that  the  tnmsaction  had  been  coUosnr^ j 
managed  between  the  tenanu  for  life  and  the  purchaser,  to 
the  Bjury  of  the  sateffrt  of  the  tenant  in  taiL — JIuJiju  v. 


Prtatei!  br  Janes  i  L^Ve  G.  Hi-«r^  i  Sccs- 
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